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THE PRESIDENT (Hon Clive Griffiths) took the Chair at 3.30 pm, and read prayers.

MOTION - SELECT COMMITTEE ON WESTERN AUSTRALIAN
POLICE SERVICE, APPOINTMENT

HON REG DAVIES (North Metropolitan) [3.34 pm]: I move -

That a select committee on the Western Australian police service be appointed
with the same terms of reference as a committee of the same name in the last
session of the Thirty-third Parliament as follows -

TERMS OF REFERENCE
SELECT COMMITTEE INTO TH WESTERN AUSTRAL] AN POLICE SERVICE

That a Select Committee of three members, any two of whom shall constitute a
quorum, be appointed to make full and careful inquiry into and report on the
Western Australian Police Service and its operation and administration and in
particular, but without limiting the generality of the inquiry to inquire into and
report upon -

(1) What should be the relationship between Government, Parliament and the
Police Service to ensure -
(a) independence in operational matters;
(b) governmental input into and ministerial responsibility for policy

matters;
(c) proper accountability to Parliament, in particular, through

Parliamentary questions;
(d) some form of operational supervision and check, free of political

input,
and whether the appointment of a Board, the defining of the powers of the
Minister of Police, a Standing Committee of the Parliament or some or a
of these or other measures may address the matter.

(2) Whether any political interference in the Police Service at any level has
occurred affecting any commissioned or other officer currently a member
of the service or who has in the last 5 years, retired from the service.

(3) Whether the self regulatory role of the Internal Affairs Investigations
within the Police Service, is effective or de.sirable in the public interest and
if not, what method of detecting, punishing and preventing corruption
within the Police Service should be implemented.

(4) Any further matter relating to the Police Service arising from the inquiry.
(5) The Committee have power to send for persons papers and records and to

travel from place to place.
(6) The Committee report to the House not later than April 12 1995, and if the

House do then stand adjourned the committee do deliver its report to the
President who shall1 cause the same to be printed by authority of this order.

On 1 December 1992 I successfully moved for a committee of the Legislative Council to
inquire into the Western Australian police service. Many of the reasons for its
establishment are relevant today. I do not wish to retread those same arguments, and
instead I direct members' attention to the Councii debates of 24 November 1992 and of
I December 1992.
The editorial of The West Australian newspaper on 2 December last year was very
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scathing in its criticism of my being chairman of that committee and it had an editorial
under the heading of 'Wrong kind of inquiry", citing the fact that I had an axe to grind.
The editorial said that the history of parliamentary inquiries gave little cause for
confidence that party political considerations would be put to one side. I agree that over
the past few years committees have been used to score political points. Dissenting
reports have occurred from time to time; however, I have always been of the opinion that
change will rarely occur without critics. I have been, and still am, a critic of the Western
Australia Police Force.
Hon Peter Foss: Even extreme critics are necessary.
Hon REG DAVIES: That is right. Change would not occur if people did not speak their
minds. I am not a critic just because I have an axe to grind, but because I think the public
of Western Australia could be much better served by our Police Force if changes were
made. Members should please correct me if I am wrong. If that is not the case, members
should throw out this motion. If members think we have the best possible Police Force
for today's or the new century's needs, they should toss it out. If members think the
strcture, procedures and methods are working successfully in the interests of the Police
Force and in the interests of the public, they should oppose this motion.
Hon Peter Foss: There is also the relationship with the Government, which is important.
Hon REG DAVIES: Members should be aware that the appointment of the select
committee into the Police Force last year was the only general inquiry into the force ever
established in this State. The committee consisted of me as chairman, Hon Margaret
McAleer from the Liberal Party and Hon John Halden from the Australian Labor Party.
Although the committee had a short life due to the early prorogation of Parliament, its
members were extremely busy. They interviewed a great number of people and also
visited many police installations.
Hon Peter Foss: There were four members in the terms of reference.
Hon KEG DAVIES: That is because Hon Peter Foss changed the terms of reference. All
the members of the committee unanimously agreed that the committee had a great
potential to be worthwhile and that it should continue. That is one of the reasons I am
moving today to reconstitute that committee. I agree with The West Australian editorial
that a judicial inquiry or a royal commission would be the ideal vehicle to identify
problems within the Police Force and to suggest solutions. In fact, nothing short of a
royal commission will properly address the many inadequacies within the force. The
Police Force has not been subjected to substantial changes or great scrutiny for 100 years.
It would require some powerful body, such as a royal commission, to address its
inadequacies.
Members would be aware that on 14 December 1989 Hon George Cash as the then
Leader of the Opposition in this place successfully moved for a royal commission to
examine certain activities within the Police Force. That request, although passed by a
majority vote of members in this House, was ignored by the Government. I called on the
previous Government several times to establish a commission of inquiry, obviously to no
avail. Therefore, I make no apology whatsoever for seeking to reconstitute this important
select committee of the Legislative Council. If the committee does not eventuate it could
be another century or so before another wide ranging inquiry is established. We, as
elected representatives of the public, have a responsibility to recognise significant
problems, to oversee change and, if necessary, to restructure. Members should not fool
themselves by thinking that Western Australia does not have problems similar to those
surrounding the Rodney King affair in Los Angeles: I need go no further than to mention
the cases of Neil Lloyd in Bunbury and the late John Pat.
It should be obvious - I am sure it is obvious to every member here and to members of
the public - that our Police Force needs some form of restructuring, as was done in the
Los Angeles Police Force. Some people1 even those holding high positions within our
legal system, believe that politicians cannot do it; that they cannot effect any change.
They believe that even the Director of Public Prosecutions cannot achieve it. It has now
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been thrown over to the media to insist on changes. Should the police be tried by the
media? No, it is our responsibility. Thbis responsibility lies fairly and squarely with the
elected representatives of' this State. In other words, the buck stops here. Since the
prorogation of Parliament 11I months ago I have taken the opportunity to sit back and
observe the events within our Police Force. I have been restrained and impartial in my
comments in that period. Members all know that the Police Force has been under intense
scrutiny over the past year and a great deal of criticism has been directed towards it.
However, we still witness a number of misdemeanours, even serious events, reported in
our local newspapers every week, if not daily. Given that situation and given the intense
scrutiny, I thought the hierarchy would have instructed all members to be on their best
behaviour - to be squeaky clean. I do not doubt that the hierarchy has instructed its
members to be on their best behaviour. However, when I see what is going on in spite of
that, I can only assume that the public think they have a Police Force that is out of
control.
What is wrong? I ask myself from time to time whether I am overreacting or whether
there is a crisis within our Police Force. I would like to think that it is only the odd
isolated incident. However, I would need a wheelbarrow to bring in the adverse
newspaper reports alone about our Police Force in the past year. Many concerned
citizens also write to me regularly. I am sure that every member in this place receives
similar types of letters and constant telephone calls from people who are concerned.
Widespread confusion exists over the role of our police in the community. Western
Australia has an increasingly concerned public who, I believe, have the right to criticise
these recent events. When we consider what has been occurring, particularly over the
past year, by far the most serious allegation of corrupt conduct is the diamond swindle.
Diamonds were the commodity in this case, but it could well have been gold, a hired gun,
drug running or even killings. The Argyle affair is about more than just diamonds; it is
about bent coppers and serious crime within our law enforcement agency. It is also about
cover-ups. A major scandal of this significance should attract the time and attention of as
many as 20 internal investigators. However, the assistant commissioner has assigned
only two people to investigate. The task force of two is funded by the Argyle diamond
company. For the want of a better description, we now have a privatised investigation.
Hon Derrick Tomlinson: What is the estimated value of the diamonds involved?
Hon REQ DAVIES: I do not know. However, I shall certainly find out and let the
member know at the earliest convenience.
Hon Tom Stephens: The inquiry will find that out.
Hon REQ DAVIES: I am sure the inquiry will get to the bottom of that also. The
important thing is that it is a massive cover-up and two police officers have been
assigned to it. They are being funded by the company. The investigation does not have
the manpower or the resources. It may not even have the will to uncover corrupt cops. I
believe that Les Ayton should take control of a large task force to indicate that the police
are capable of properly disciplining their own people. This ridiculous scenario indicates
that some people are working very hard to protect others. Members may recall a front
page article in the Sunday Times of 10 October this year. It is easy to remember the
newspaper because it is the one in which photographs indicate the Premier's look-alike is
Martin Sheen. The article was written by Sunday Times reporter Martin Saxon under the
heading 'Two cops suspect" and he says -

Two senior Western Australian policemen are suspected of being involved with a
major crime syndicate operating in Perth and overseas.
Allegations about the pair's links to organised crime have surfaced during police
inquiries into the alleged theft of $2 million worth of Argyle diamonds.

I told Hon Derrick Tomlinson that I would let him know about the amount as soon as I
possibly could. I know that this is a serious subject, but it probably does not hurt to have
a little levity every so often. The article continues -

The officers have been accused of providing protection for certain well-known
criminals in return for bribes.
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The criminal links are said to go back many years, beginning when the two men
were in the ranks of the CIB.
But investigations into their allegedly corrupt activities are being hampered by a
lack of manpower and resources.
And certain well-placed colleagues of the two men are said to be doing their best
behind the scenes to ensure the investigation does not succeed, a scenario
reminiscent of the "black knights, white knights" battle over police corruption in
NSW.

That was a classic example of just how effective is our police culture. The diamonds
affair is by far the biggest scandal to ever hit our Police Force. Why is the whole weight
of the internal investigations not behind unravelling and exposing it? Why should we not
expose the defiant behaviour of these bent policemen? The answer is because they are
protected. We are accused and condemned for disbelieving the police investigation
system by people like die General Secretary of the Police Union, Mr Stingemore, who
always has a word to say when anyone dares to criticise the operations of the Police
Force. At the same time, we are pounded with media comment supporting that stance.
An article in The West Australian on 12 October written by Helen Wintenton promotes
police internal investigations under a full page article on page 11, the "News Extra" page
of The West Australian. Under the heading "No stone unturned, probe police claim" she
says -

Some people have stood before Commissioner Bull with tears in their eyes and
apologised.
But no matter how harsh or thorough the system is, it seems nothing will stop the
constant criticism of police investigating each other.
Since the controversial crash involving a CIB vehicle in Highgate on September
6, the wave of public discontent has built up again, a symptom many senior
officers and even Police Minister Bob Wiese believe is due to the system being
misunderstood.

They are not like other people! That is how (hey regard themselves. They are not subject
to the same scrutiny! Members who were here last year will remember that I quoted
Brian Bull's press secretary, John Oakford, who was interviewed by The Bulletin in
September 1992 about the Neil Lloyd events. He was asked what charges were laid
against the police officers and said -

We don't specify internal charges. It is a policy we've had for years. With
policemen it's a little different from you and I.

The article appeared under a fairly colourful heading: "The brune force: What happens
when a protector becomes an assailant? Very little." The article discussed a relatively
minor incident at Bunbury involving Neil Lloyd. Neil Lloyd was taken unconscious to a
local hospital by hotel staff and was later transferred to Royal Perth Hospital's intensive
care ward. He had sustained a broken nose, broken jaw and broken cheekbones along
with severe cuts and bruising about the face, head and neck. "We don't specify internal
charges"!
Yesterday I was informed of Mnother incident. I was informed that a former senior police
officer accompanied Commissioner Bull to the scene of the Kings Park crash. He said
that the scene revealed that eight on-duty police officers had been having a booze-up
barbecue. Two invitees crashed a car which turned into a fireball. We know that two
police officers were killed in that crash, but the rest of them disappeared immediately.
They left behind the evidence of their party, but the investigation revealed nothing to the
public. That was another cover-up.
Last Thursday we received copies of the Ombudsman's report into the Dethridge-Smith
affair. Frankly, I found it very disappointing. It failed to articulate the current rudderless
course of the Police Force. The Ombudsman acknowledges the difficulties under which
our Police Force operates. We all know that being a policeman or woman is not easy.
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However, they choose the occupation. It is not easy to get into the Police Force.
Applicants must pass academic exams and go through suitability testing for selection.
Nonetheless, police officers choose that occupation. They choose it, warts and all. At
page 64 of the report die Ombudsman states -

The deplorable conditions under which police officers are required to work, has a
tendency to engender a feeling of victimisation, and cause a drop in morale.

He also states -

It is not surprising in these circumstances, that police officers tend to support each
other by not "dobbing in" one another, even for serious acts of misconduct.

That statement appears to be almost an excuse for their behaviour in the Dethridge- Smith
affair.
Hon Derrick Tomlinson: It is nor intended to be an excuse.
Hon REG DAVIS: It may not be intended, but when reading it I can come to no other
conclusion than that he is excusing their behaviour because of the environment.
Hon Derrick Tomlinson: It is not an excuse but an explanation.
Ron REQ DAVIES: lust because conditions are poor does not mean misconduct should
occur or that it should be allowed to occur. It does not mean that people should turn a
blind eye. It is not surprising that the Ombudsman should have commented on these
conditions, but he should have gone further and recommended changes and actions.
When conditions are poor, the best way around the problem is good, strong leadership;
that is the key to everything. With good. strong leadership there will be a good
organisation, no matter how adverse the conditions. What happens when new officers
enter the Police Force and observe this brutality dished out by superior officers who
cannot handle difficult situations? Those new officers repeat the behaviour and continue
in that same way for the rest of their careers within the Police Force. They will use
brutality to solve the problems. Who wants to be seen as a wimp in this line of work,
particularly in front of the bullies in blue? Furthermore, if this brutal behaviour is
condoned, as it possibly has been in this case - correct me if I am wrong - by the
powerful union and the hierarchy, who will stand up and be counted? I am damn sure I
would not. Anyone who dares to comment on such behaviour is subject to name calling
and statements chat the police are victims themselves. How often have we heard that the
police officer is the victim? Never mind that he has been selected fromi the best, has
participated in some of the best training courses available, or has been equipped with the
best possible equipment that can be supplied under the Budget allocation to the Police
Department. The denial of wrongdoing is consistently a mechanism of defence used by
the Police Union. This was pointed out in the 1992 discussion paper on "Police Unions
and Police Powers". I would like every member to read that very worthwhile paper,
which gives a good insight into how police and police unions operate in Australia. It was
written by Chris Richards, a Brisbane lawyer and former commissioner with the
Victorian and Queensland Law Reform Commission, and Dr Rob White, coordinator of
legal studies at Edith Cowan University, and on the subject of allegations of abuse
states -

There can be no doubt that police abuse is real, that it occurs on a fairly regular
basis, and that often it is the less powerful groups in society, such as Aborigines
and the young homeless, who are the target of harassment and police violence. In
public discussions of allegations of abuse, however, police unions invariably
counter with a range of statements which are intended to cast doubt on the
allegations.
A common response is simply to deny that abuse has occurred. This is often
supported by calls for 'proof' in the form of actual complaints being laid or attack
of the bona fides of the complainant.

I am concerned about the reception Aborigines might get when they go to a police station
and attempt to lodge a complaint against the police.
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Hon Peter Foss: In the end it must be attacked from the top.
Hon REG DAVIIES: Of course, but I believe the buck stops here and this Parliament
must do something. Nothing concrete is happening within the force itself because of the
Police Union. That is the crux of the matter. I do not want to be regarded as a union
basher. I have said 100 times that unions have a very worthwhile role in society; but
there is a problem with the Police Force, a force under discipline, and people such as Ric
Stingemore who virtually dictate to the Government what will or will not occur in the
Police Force. That is the problem. The paper continues -

Academic studies or parliamentary committee reports which point to instances of
widespread victimisation tend to be ignored or downplayed, and where proof
appears to be incontrovertible, the 'bad apple' syndrome is appealed to. This is
apparent in the police union response to a recent (1992) WA Select Committee
Report on 'Youth and the Law' which contained allegations against police on
harassment issues. The critics were condemned in the following terms by the
police union secretary: "These people making such unfounded allegations about
police conduct seem to always be hiding behind the skints of Parliament to launch
their vicious attacks upon the working police officer.

Hon Peter Foss: Was it a lower House or upper House committee?
Hon REG DAVIES: It was the lower House committee. Of course, tomorrow on
Howard Sattler's program on radio station 6PR the same thing will be said about Reg
Davies.
Hon Peter Foss: It must happen within the Police Force because generally if politicians
become involved, it is said that you cannot have interference with the police. Obviously,
there must be a will at the top of the police to do something.
Hon REG DAVIES: I have different views on that, which I will probably deal with in an
hour or two. The select committee could interview a variety of people in the community,
look into other jurisdictions throughout Australia and overseas, and report to this
Parliament with something positive - perhaps a whole range of scenarios in which
changes could be made for the better to stop some of these events occurring.
Hon Peter Foss: It sounds like a travel motion.
Hon REG DAVIES: I think Hon Peter Foss knows my views about committees
travelling. If they do not visit other countries, how can they learn? We cannot remain
insulated in this State. When we are, no changes are made.
Hon Peter Foss: I do not think the committee has the power to travel.
Hon REG DAVIES: I am suit that if it does not have that power to travel, Hon Peter
Foss will make sure that the motion is amended accordingly. The union is well versed in
defending its membership from public criticism, If the police officers cannot face up to
their tasks adequately, their whole training, conditions and leadership need to be
examined and addressed. In many other occupations people have a hard time. I served in
the Australian Army for 23 years, a service where training, leadership, cooperation,
coordination, discipline - more importantly, self-discipline - ame acknowledged as
absolutely essential to the success of operations, not whingeing, excuses, badrnouthing
and perhaps bashings. That is not the answer.
The Police Force needs restructuring. It needs gutsy, insightful, informed, career
leadership with a capital L - and that does not stand for "learner". While the leadership
of the Police Force remains in the hands of those who consistently tell us that all is well
in the force, nothing will change - and especially will the public perception of the force
not change. I would have liked to see in the report by the Ombudsman a statement along
the lines that I have outlined; that is, perhaps a statement that the police are working
under tough conditions and their morale is low. But that would not solve the situation.
He could have said that, because he was carrying out the investigation for members of
Parliament, we should do certain things as we are responsible for change. Perhaps he
could have said that we should make certain changes, that certain things would occur and
that we would then see a positive change.
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Given the traffic incident, the Sinatra's bungle, the public relations disaster, with which
we are all familiar, Les Ayton was directed to take control of the investigation. But not
with the Argyle diamond affair! Yet that is a far more significant matter and so
important to the Police Force. I would like to illustrate the Argyle diamond case and to
suppont it with names, places and dates but I cannot because those people who have given
evidence are afraid. They fear for their lives.
Hon P.R. Lightfoot: Fear whom?
Hon REG DAVIES: Those within the Police Force who are protecting the alleged
perpetrators.
Hon P.R. Lightfoot: That is a serious allegation.
Hon REG DAVIES: It is. As I said, this is one of the most serious incidents that our
Police Force has faced in a long time. Perhaps members should familiarise themselves
with the case because we have read only one or two paragraphs in the newspapers
relating to it. The hierarchy in the Police Force is not willing, or perhaps is unable, to
assign a task force to investigate the matter. This is an issue or the most significant
criminal police activity with which the State has ever been confronted. Instead, a high
level of investigation is confined to such matters as the Sinatra's public relations bungle.
Les Ayton is taking over control of that matter. The police officers involved in the
Sinatra's affair are very lucky because the person who ran into them is a small time
criminal. He was easily intimidated, and intimidate him they did!
Criminal activity in the State of Western Australia goes much deeper than the Sinatra's
incident. I am a firm believer that in Parliament we are as good as the Opposition. We
will always need a good, strong Opposition to ensure a Government does its job. In most
areas, over the years Oppositions have kept Governments on their toes but when it comes
to the Police Force we always see some mysterious back pedalling. It is so obvious to
everyone. I am sure it is obvious to all members in this place. Every comment by a
critic - generally in Opposition but sometimes in Government -of the Police Force is met
with, "They are working under fairly hard conditions. They are working against the
odds. There is only the odd bad apple." Or we hear, "Don't get me wrong, I am not
embarking on a police bashing exercise" or "I am a great supporter of the Police Force;
however.. ." and members must have noticed that sort of comment.
Hon Peter Foss: There is no excuse for corruption but 90 per cent of officers may not be
corrupt.
Hon RIEG DAVIES: My point is that we need a good, strong Opposition, a good
watchdog Opposition, to keep the Government on its toes, to keep probing, to remain
critical, and to keep asking questions to ensure that Ministers answer questions correctly.
When the Minister for Police comes to Parliament with incorrect advice, he should go
back and put people on notice that he wants the right answers. One hopes that he would
do that. But that will not occur if we do not have a good, strong Opposition.
Hon Peter Foss: But there is good meason to acknowledge that not everyone in the Police
Force is corrupt.
Hon REG DAVIES: Yes, but every time we ask questions we receive a variety of
answers. I could say that now, but I am sure that every member here knows that I
support a good, strong Police Force. That is the reason for my speech. That is why I am
prepared to take the criticism once again tomorrow from Mr BuUl, Mr Zanetti,
Mr Stingemore and the man who calls us cockroaches - Brennan. I will accept that. It
does not worry me, if I can somehow move towards effecting change. Of course all
officers in the Police Force are not corrupt, but an element within the force is corrupt.
We must acknowledge that. If we hide our heads in the sand and keep saying that
everything is okay we will not have change; we will set the scene for corruption to
continue to occur. If we do not insist on good, strong leadership, corruption will continue
to occur.
I acknowledge that the Police Force works under difficult conditions. Officers are
confronted by horrendous situations and scenes in their daily work but that does not mean
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I should close my eyes ro malpractice. One could take the soft line but that leads to the
conclusion that the Police Force or the Police Union, or both, have pulled the wool over
the eyes of successive Governments, Ministers, and Opposition spokesmen. If people sit
back now and ponder that, they will come to the same conclusion. it is almost as if we
have been made to feel part of the system - "Came on in, you are one of us. We will
accept you into our system, Ministers and Opposition spokesmen; we will give you off
the record briefings and let you know what is going on. You are part of us now." People
are accepted into this culture of silence. Talk about the culture of silence! The West
Australian contained an article on 27 September regarding the Sinatra's police accident
headed 'Culture of silence continues"; I will refresh members' memories - if they read
the article - on this. The article, written by Tony Banass, read -

The police culture is a dangerous, strange thing. And once you become part of it,
you're in it to the bitter end - regardless of the consequences.

That is worrying, is it not?
Hon Peter Foss: It is no different from the attitude seen in the Labor Party during the
1980s.
Hon REG DAVIES: In that situation we eventually had the public accepting that sont of
practice, even to the extent that at the 1989 general State election, although the public
were warned about problems with Government business dealings, that Government was
returned.
Hon Peter Foss: Also, the members demanded loyalty to the party as a unit, and this was
more important than loyalty to the State.
Hon REQ DAVIES: The Labor Party is not greatly different from other political
organisations in that regard.
Hon Peter Foss: I think it is.
Hon A.J.G. MacTiernan: People within the Liberal Party were well aware of the
difficulties with certain members regarding police matters, but no notice of that was
taken when preselecting the members.
Hon Graham Edwards: We will find out who had difficulty before gaining preselection.
Hon P.R. Lightfoot: If corruption is involved, it seemed to flourish in the 10 years you
people were in power.
The PRESIDENT: Order!
Hon A-J.G. MacTieman: That is not what Hon Reg Davies is saying. it has been there
for a long time, and certainly under -
The PRESIDENT: Order!
Hon REQ DAVIES: The culture of silence article continues -

But if you want to survive in this strange, dangerous culture, you quickly learn to
keep your ears open and your mouth shut. .. .

Some years ago, 17 policemen refused to testify in a court that would have
answered many questions surrounding the mysterious death of teenager Steven
Wardle who was found dead in the East Perth lock-up....
Police culture also demands that you don't dob in your colleagues. Countless
royal commissions have unearthed stories of young goggle-eyed constables
watching senior officers get away with all hell.

It later reads -

Every Police Force in the country has undergone a big shake-up in the past
decade. The legendary John Avery thumped the blatantly corrupt NSW police
force into some sort of shape in the 80s. it's happened in Queensland after the
Fitzgerald inquiry, in Victoria and to a lesser extent, in South Australia.

5558 (COUNCIL)



[Tuesday, 26 October 1993]155

But not here. Despite the rumours, innuendo, police boards, politicians and
internal investigations, and countless affairs such as this one, the old dinosaur
lurches towards the 21st century.
Sadly, they are to many people, The Untouchables.

That is because we allow them to be. We will not stand up and be counted. I do not
know whether everyone wants to be pant of that count: however, why cannot people
acknowledge the need for a good, strong Police Force while, at the same time,
demanding the very best performance?
Only eight months ago this Government was elected on the platform of more accountable
and open Government. It was claimed that it would be a better manager. Members
opposite told the public of Western Australia that they would be the public protectors,
and they were elected to that role. This Government was quick to move to change the
whole industrial relations structure and the process of workers' compensation, and it
closed down operations which were seen to be unproductive. However, in areas where
basic civil rights are under threat, what has been done? Firstly, the Minister for Police
has said he would introduce legislation to give power regarding the bugging of
telephones. Secondly, an extraordinary letter from my friend, the General Secretary of
the Police Union, was written to the Minister for Police, with copies sent to the
Commissioner of Police, the shadow Minister for Police and the Leader of the
Opposition. The letter was written on 7 October of this year, and reads -

Dear Sir
re: Investigation of Complaints Against Police
In view of the continued unwarranted criticism of the integrity of the system
whereby Police Officers are required to carry out initial investigations into
complaints lodged against members of the Police Forte, the Council of the
Western Australian Police Union at its monthly meeting held on the 6th October,
directed that the Union publicly call upon yourself to have the responsibilities of
such investigations removed from serving members of the Western Australian
Police Forte.

The Police Union agrees with me. The letter later continues -

Certain groups within the community, and in particular the media, have created an
environment where our members can no longer tolerate the unfounded constant
criticism being levelled at members of the Police Force in respect to
investigations of complaints against Police Officers.

The public, the media, the Ombudsman and the Coroner have wanted this change for a
long time. What did the Government do about it? An article in The West Australian on
9 October was headed "Police keep charge of internal probes", and outlined the situation
when the perfect opportunity for change to the whole system arose. It reads -

Police Minister Bob Wiese yesterday vowed to maintain the current police
investigation system, despite a surprise call from the Police Union for an
independent body....
Mr Wiese believes that the public misunderstands the current investigation
system.

During this time the police image has been damaged.
Hon Derrick Tomlinson: Along with morale.
Han REG DAVIES: Yes. It would appear that the Minister for Police has joined the
police hierarchy, but we need a Minister with guts.
Hon P.R. Lightfoot: In a sense he is pant of the police hierarchy, isn't he?
Hon REG DAVIES: He is not. He is the director of the force. He represents the electors
of Western Australia. He is the representative of this Parliament to direct the Police
Force to ensure that it carries out the will of the Parliament and the people of Western
Australia.
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Hon Peter Foss: Will you deal with how far he should go?
Hon REG DAVIES: I have my views on that.
Hon Peter Foss: I would like to hear them.
Hon REG DAVIES: It is a matter that would take up a lot of time, and the committee is
designed to consider aspects of the Police Force.
Hon Peter Foss: I recognise my involvement in the current terms of reference of the
proposed committee. However, to some extent these terms of reference pre-empt that
decision. Would you like to reconsider the terns of reference, as they might prevent the
committee from considering such things? If you look at the terms of reference, you will
see that that matter is pre-decided; you may not want that.
Hon REG DAVIES: I understand that there is some concern about the ternms of
reference. I have indicated to all concerned that I would be happy to change all the terms
of reference except the very first paragraph which directs the committee of the
Parliament to investigate the Western Australia Police Force.
[Resolved, that the motion be continued.]
Hon REG DAVIES: I was saying that one could believe that the Minister for Police has
joined the police hierarchy, as previous Ministers for Police and shadow Ministers before
him have done.
Hon M.J. Criddle: What role do you think the Minister for Police should take?
Hon REG DAVIES: He should be a leader. He should have a role whereby he directs
the Commissioner of Police to carry out the will of the Parliament.
Hon Peter Foss: And that may involve operational matters, although not particular
operational matters.
Hon REG DAVIES: He must ensure that the Police Force is operating correctly.
Honourable members should not forget that this Parliament established the Police Forte.
Hon Peter Foss: I agree entirely.
Hon REG DAVIES: I understand the honourable member's comment. He thinks that I
am having a personal dig at the current Minister for Police, who is one of his National
Party colleagues. That is not the case.
Hon M.J. Criddle: As I understand it, this has been an ongoing problem. The problem
exists; it does not matter who the Minister is.
Hon REG DAVIES: I agree. I am certainly not having a dig at Mr Wiese. I have a great
deal of respect for him.
Hon M.J. Criddle: It is a matter that should be looked into.
Hon REG DAVIES: It is an area that we must address and come to grips with. It could
well be the root of all the problems, if honourable members concede that problems exist.
Hon Peter Foss: Previous Ministers have taken the attitude that operational matters are
beyond their concern.
Hon REG DAVIES: Of course, because the Commissioner of Police tells them that. He
says, I~ am sorry, Minister, you have your L. plates on. Your role is to answer questions
when they are asked in Parliament. I will give you the replies. You leave the running of
the Police Force to me. I will do that. You take the responsibility and I will do the work
here, mate."
Hon Graham Edwards: It is not fair to say it is up to the Minister. You have a system of
Cabinet and Minister Foss is a member of that Cabinet. What action is he taking?
Perhaps later on he will tell us what action he has taken as a Cabinet Minister to do the
sorts of things about which he talks in this House.
Hon REG DAVIES: Cabinet may be lie this House of Parliament, where a majority
vote must be had to get things done. Never having been a member of Cabinet, and never
likely to be a member, I will not comment.
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Several members interjected.

The PRESIDENT: Order! I suggest that members stop their conversation and
interjections and let Hon Reg Davies tell us about his motion.
Hon REG DAVIES: I would very much like to do that. In speaking about my concerns
within the Police Force, I wish to refer to a Sunday Times comment by Janet Wainwright
under the heading "Police must be beyond reproach". I am sure that all honourable
members agree with that statement. In her comment column, she says in part -

Four years ago the former Ombudsman Eric Freeman warned chat internal police
investigations were inadequate in controlling collusion and corroboration between
police officers.

She says further -

So what has changed? Not a great deal.
Later, she says -

This week the relatively new and trusting Police Minister Bob Wiese was
delivered a sharp lesson when he discovered he was not being told the truth by the
police. Mr Wiese may well have seemed naive in believing what he was
originally told, but it is a sorry day, indeed, when we find we cannot trust the
police.

It is a sorry day indeed when the Minister for Police is misled. The article continues -

Earlier in the week it was history revisited when Mr Wiese began taking the same
stance as previous Labor police ministers, who tended to see themselves as
defenders of the force.

That is the problem with Ministers for Police. They feel as though they must come into
the Parliament and defend the actions of the Police Force. The article continues further -

It was outrageous that Police Union president Mick Brennan dubbed Mr Wiese an
'L-plate Minister' and he, too, should be brought into line.

We know that any attempt to bring Mr Brennan into line would be fruitless. His
comments last year should have provided some warning.
It is of concern to me that the President of the Police Union is a senior serving officer. I
anm sure that other senior police officers feel the same way. That is another area that
should be looked at. When a senior officer is elected as president of the union, he should
be allowed leave without pay while he carries out those duties. Perhaps there should be
same form of payment for him in that other role. It seems wrong that he should have a
dual role of opposing the Government and being a member of the Police Force.
In her very well written article, Janet Wainwright, after talking about Mick Brennan
being brought into line - I guess that she means being made to apologise - says -

But, even worse, Mr Wiese told Parliament the advice he was given, through
police internal investigation, was not correct. It seems all officers, including
senior investigators were, at the least, economical with the truth.

She states further -

Our police need to be beyond reproach and when they do misbehave at least their
investigators should be relied on to tell the minister all the truth.
Is this the way they behave in court?

That was a very good concluding comment. If we have serving police officers, and even
those investigating serving police officers, telling the Minister incorrect statements, and
he in turn misleads the Parliament unknowingly, what do they do in court? It is a worry.
Hon A.J.G. MacTiernan: That is probably an operational matter.
Hon REG DAVIES: It is a matter of great concern to me, and, I am sure, to many people
in this State. Not every State is without a Police Minister who recognises faults within
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the organisation. I have with me an article which appeared in The Sydney Morning
Herald of 6 November 1992 with the colourful heading "Police crooks, said the
Minister". Then appeared a subheading 'Minister complained of police criminals". The
article states -

The fanner Minister for Police, Mr Ted Pickering, believed during his term of
office that police were involved in dhe drug trade and car stealing rackets, the
parliamentary inquiry into his resignation heard yesterday.

The Minister who was prepared to acknowledge there were problems within his Police
Forte lost his job. One must ask why?
Hon Graham Edwards: It was not because of that.
Hon Peter Foss: There is a theory that by mixing with criminals police become
inherently liable to corruption. It is just a matter of having appropriate procedures to
minimise that dereliction.
Hon Derrick Tomlinson: It is a process of osmosis.
Hon Peter Foss: It is a constant problem. One must be vigilant to keep it to a minimum.
Hon REG DAVIES: That is where good selection, training and leadership and a good
system of reward comes into play.
Hon AJ.G. MacTiernan: Does the osmosis ever work the other way, do the cops turn the
criminals into good people?
Hon REG DAVIES: Our Government is procrastinating over the formation of a police
board and the need for an independent complaints mechanism. Both are vitally necessary
to administer our Police Force. Allegations of corruption ale often levelled at police
officers. Even the commissioner himself said last year. "Of course there is corruption in
the force", and then was at pains to point out it was isolated and definitely not
institutionalised. If corrupt police officers do exist within our force, what sort of business
would attract them, their wives or partners?
Hon A.J.G. MacTiernan: Lunch bars?
Hon REG DAVIES: Obviously enterprises where corrupt moneys could be moved both
ways such as hotels, liquor outlets, real estate, and the horse racing industry; in fact, any
cash business. Even setting up a massage parlour is probably an area where one could
move funds up, down, backwards and forwards. A potential does exist for such activity.
Are there necessary checks and balances within the Police Force currently in place? It is
not only the public but also the great bulk of good, honest police officers who need to be
protected against these allegations. If there is an allegation against one policeman the
whole force is tainted. In an article in The West Australian in March 1991 journalist
Robyn Cash wrote under the heading "Widen probe upon police, say Liberals" -

TMe Liberal Party has called for an independent review of police involvement in
outside jobs and commercial activities in the wake of revelations about a 1986
business venture involving two senior policemen, Laurie Connell and a Chinese
merchant.
Liberal spokesman on police matters George Cash said he supported Police
Minister Graham Edwards' order.for a review of police regulations but wanted it
to go further to review the involvement of police in business and outside
employment.

From that article I deduce there appear to be very loose guidelines for police officers
engaged in business deals outside the force. It never ceases to amaze me that we have a
force that constantly complains of being overworked and stssed, the members of which
cannot take their leave, yet they have the time to find outside employment. My concern
is that a policeman with extraordinary power, operating some enterprise, has the potential
to use that power to coerce customers in his business enterprise. I am awart of police
officers using confidential information from police computers for their own means. This
information coupled with their extra business activities could prove very compelling.
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Over the pust week the media has been running hot with a story on former Detective
Sergeant, now Warnerac MLA, Wayde Smith. When one thinks about it, that situation
is not much different from that of the controversial Bernie Johnson who was investigated
by the internal investigation branch and was allowed to resign. Of course, this is not the
first that we have heard about millionaire coppers in Western Australia. I refer to a book
called Split Image by Avon Lovell. It is an international mystery of the Mickelberg
affair. Not one writ has been issued against this book and every allegation is
documented. It was published in 1990, but if one tried to buy a copy in Western
Australia one could not because retailers are afraid to sell it. Chapter 27, titled "At the
Golden Trough", talks about the timeless lure of gold and we read about another
millionaire policeman, somebody colourfully called the silver fox, who is no other than
our current chief of the CWB, Donald Leslie Hancock. Mr Lovell writes -

On 8 June 1988 1 had gone to the Supreme Court seeking discovery of documents,
which was a procedural step in defamation actions. Alison Fan from Channel 7
had interviewed me and the result was broadcast that night under the header:

Startling allegation about Perth's millionaire policeman ... there were
amazing allegations in the Supreme Court today when a Perth CuB Chief
Superintendent was described as a millionaire policeman who dealt in big
gold transactions. Superintendent Don Hancock was also accused of
using threars,force and intimidation for profit on a gold lease.

Alison Fan then told her viewers:
Today's claims by Avon Lovell, author of the banned book, The
Mickelberg Stitch, are against Don Hancock, the detective who led the
investigation which put the Mickelbergs behind bars for twenty years.

It was for allegedly stealing gold. The book continues -

Lovell1 says he wants the documnents produced to show that Hancock is a
millionaire mining entrepreneur rather than a policeman; that he had
been under special taxation investigation; that he did business with the
Perth Mint: and had signed a quarter of a million dollar gold mining
tra nsaction just after the Mickelberg arrests.

I then spoke briefly, saying:
I believe that any officer who conducts business in mining, gold mining -
shareholdings - and who can say there is no conflict of interest when
uncovering crime that includes those areas ... I believe it's a question for
State Parliament.

Has a question ever been asked on that in State Parliament? Mr Lovell's book details
Mr Hancock's mining leases and his background.
Hon A.J.G. MacTiernan: Is he still in the Police Force?
Hon REG DAVIES: He is currently the head of the Western Australian Criminal
Investigation Branch, but nothing further occurred on that. The book continues -

It was not until 6 August 1982, just eleven days after the arrests of the Mickelberg
brothers for the Mint swindle, that Hancock made an agreement to sell the lease
for the sum of $300,000 cash and $56,250 in fully paid shares in Command

inerals NL and West Coast Holdings Limited.
Curiously, for a police officer, he described himself on the agreement as "a bona
fide prospector."
The payments were to be spread over the next few years: $62,500 on the date of
execution; $50,000 on 1 July 1983; $60,000 on I July 1984; $60,000 on 1 July
1985; and $67,500 on 1 July 1986.

Our Police Force seems to be a place in which to breed millionaires. The chief of the
CmB and a member of the gold squad gave evidence in court against the Mickelbergs and
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their gold dealings; yet he is a gold entrepreneur himself. I am not setting myself up as
judge and jury against Mr Wayde Smith or Mr Hancock. I will watch with interest as the
media and the Opposition, in response to Mr Smith's own rhetoric, become judge and
jury for him. Needless to say, we read in the newspaper where a police officer said that
Mr Smith, who lost his enthusiasm for the force, dabbled in real estate. There is nothing
greatly wrong wit that except that it has resulted in innocent people's liberties being
abused. On 5 May 1990, the police found a need to place a listening device in
Mr Smith's home. Members should bear in mind that at that stage he was a detective in
the Criminal Investigation Branch. Obviously the Commissioner of Police or a superior
officer felt the placement of that device was justified. The police may have acted
properly based on suspicion of some illegal activity, even though they had to force entry
into his home to place the listening device. The bugging did not stop there. In August
1990 the police widened their net to include the bugging of a non-police officer. At that
time a listening device was placed in the office of the Mayor of the City of Wanneroo. I
have no idea whether that bug is still there.
Hon John Halden: Who was the mayor at that time?
Hon REG DAVIES: Hon John Halden knows quite well it was His Worship, Councillor
Wayne Bradshaw. At that stage the premises of one policeman and one civilian were
being bugged. We must, therefore, ask what method of accountability did the police
have for allowing those listening devices to be placed in those areas? How often are
private, confidential conversations listened to; by whom are they listened to; where does
the information go; and what is it used for? More importantly, who monitors the
placement and removal of these devices?
Hon Derrick Tomlinson interjected.
Hon REG DAVIES: As we know, if it were nor for an innocent civilian who had an
interest in electronics, we would never know that the bug remained in Smith's previous
residence.
Hon AJI.G. MacTiernan: We would never have known it was needed.
Hon REG DAVIES: That is not true; I have known about it for three years.
Hon AJJ.G. Mac~liernan interjected.
Hon REG DAVIES: I have known an investigation was taking place because at the time
I was interviewed by the investigating officer.
Hon Bob Thomas: Did you know there was a bug in his house?
Hon REG DAVIES: I heard rumours.
Hon B.K. Donaldson: That doesn't answer the question.

Hon PEG DAVUES: No, I did not know because I was not told. I understand that
innocent civilian was quite upset that his privacy was abused in this manner. The man
was obviously distraught by the notion that he may have been under investigation for
some reason or other and that his most personal, private and intimate utterings were
heard by who knows who. His first reaction was to turn to the Council for Civil
Liberties. Who else to turn to? He obviously thought the police were investigating him
for some reason and wondered to whom he should trm. The Council for Civil Liberties
arranged for him to see its lawyer who directed him to the Police Department.
Hon Graham Edwards:, As well as a few other people.
IHon PEG DAVIES: I am not sure. I have never spoken to that fellow. Does
Hon Graham Edwards mean Mr Weygers directed him to other places?
Hon Graham Edwards: I think so; certainly to other areas of information in keeping with
their civil liberties style.
Hon REG DAVIES: Ir was Mr Weygers who informed me of the matter. I think he had
a responsibility to inform the elected representative and I am one of the members for the
North Metropolitan Region, which is his area. The police informed the new owner of the
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residence that a high level police investigation of the previous tenant of that property,
Mr Smith, was taking place and that he was not to divulge that informauion to anybody,
particularly the Press. As we know, the new owner has been very true to his word
because we have seen neither his name anywhere nor any comment in the media.
The buggers are the same people on whose behalf the current Minister agreed to
introduce legislation to give them more power to legally tap private telephone
conversations. If they bungle a simple operation such as placing a sanctioned, I hope,
listening device in a detective's house, what hope do we have as ordinary citizens,
particularly if we give the police wide ranging bugging powers?
Hon Derrick Tomlinson interjected.
Hon REG DAVIES: I am unaware of what accountability procedures are in place within
the Police Force for keeping track of those devices. However, for the protection of
innocent civilians, there is a need for a register to be kept which lists the addresses of all
the places in which the devices are secreted and the date on which they are removed. I
believe this register should be kept by somebody independent of the Police Force, not so
that people can snoop among the records and pass information around to all and sundry,
but because if the Police Force leaves those devices in people's homes for years to come
they can be reactivated at any time. That can impinge on the civil liberties of the various
new and different owners of the property as it did on the new owners of 15B Courageous
Place, Ocean Reef. That is not good enough and not right. If thes procedures are not
already in place we should insist that they are put in place immediately to ensure that a
similar incident does not occur.
Hon P.R. Lightfoot- What blame for this should be attached to the Commissioner of
Police as senior commanding officer of the Police Force?
Hon REQ DAVIES: He can delegate his responsibilities. One must justify to a senior
police officer that there is a need to place a listening device in somebody's house. It is
the same as a police officer being required to convince a justice of the peace of the need
for him to sign a search warrant.
Hon P.R. Lightfoot: Surely the commissioner must bear a substantial pant of the
responsibility for the problems encountered by the Police Force.
Hon Graham Edwards: Is this a witch-hunt?
Hon P.R. Lightfoot: Why attach the blame to the new Minister?
Several members interjected.
The PRESIDENT: Order! [ am finding it a little difficult to pinpoint at which pant of
this motion the member is directing his comments. Instead of answering the out of order
question asked by the member who interjected, perhaps Hon Reg Davies will tell me to
which part of the motion the comments he is making refer.
Hon KEG DAVIES: I anm currently addressing the first paragraph of the terns of
reference which calls for the establishment of an inquiry into the Police Force. I will just
have another quick look at it.
The PRESIDENT: Order! The member has half an hour to look at it because I will
interrupt the debate (or the purpose of taking questions without notice.

[Questions without notice taken.)
Hon KEG DAVIES: Mr Wayde Smith has probably done us a great favour, because at
least this is now in the public domain and perhaps many people who previously were
considered bordering on the paranoid in claiming that they were being overheard might
now be vindicated. Members will be aware that last year I had reason to suspect my
home and office were subjected to the same treatmient; in fact, my concerns were
investigated by a privilege committee of this House. I requested that the privilege
committee, both orally and in writing, check with Telecom to see if they could source the
original telephone call to my office from a person who purported to be a white collar
police officer. Whether that was done I do not know.
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Hon Peter Foss: It was not outside 9.0010o 5.00?
Hon REG DAVIES: I think it was about 10.10 in the morning on a weekday. I certainly
did not read anything in the report presented to this House on the concerns I had. My
main concern there is whether officers from internal investigations were interviewed by
tke privilege committee.
Hon George Cash: Or internal affairs?
Hon REG DAVIES: Internal affairs and internal investigations are areas which many
people confuse. One might find if one goes through the terms of reference there is some
confusion. I am sure we can rectify that in due course. Internal affairs is something
relatively new in the Police Force. I know that Commissioner Bull, when he first took
over as Commissioner of Police, was very keen to bring in this new organisation to try to
clean up corruption in the force. I really do not know what its full powers are at the
moment or how much its current annual budget is.
Hon George Cash: I think they are the sorts of things that need to be investigated.
Hon REG DAVIES: Most definitely, and they are areas to which I suspect this
committee should address its mandate and will spend many, many hours investigating to
find out what it is all about. I do not like these little secret groups that are springing up,
particularly when they are spending immense sums of money on these empire building
schemes. If they are doing a good job and cleaning up the act, so to speak, that is fair
enough. I would like to know a little more about it.
I was talking about the privilege committee with regard to my office or home being
subjected to listening devices last year. I said I hoped that officers from internal affairs
were interviewed by Ike privilege committee: that die information they gave the
committee about the case was accurate; and that they told the committee of the frequency
and ease with. which listening devices can be placed in the homes of Western Australians.
Hon George Cash: I also hope the information that was given was accurate, because if it
were not then clearly there would need to be other action taken.
Hon REQ DAVIES: I have no reason to suspect that it was not.
Hon Peter Foss: Why not?
Hon Max Evans: He is a trusting person.
Hon REG DAVIES: I would rather not answer that question. However, I hope the
questioning by the committee consisting of five members was very wide reaching and
delving, because it is of concern that police officers have these powers. I am not saying
there should not be the power to place listening devices because, of course, we need it in
certain circumstances.
Hon Graham Edwards: Only in serious circumstances.
Hon REG DAVIES: Of course, and I understand officially the police would not place a
listening device in anybody's home, residence or office unless it were for serious reasons.
I think this was canvassed in November or December of last year.

Hon Peter Foss: It does not seem to fit in with consent, does it?

Hon REG DAVIES: No, it does not. I am saying a lot of this with tongue in cheek, as
the Minister well knows, but it is of concern to me. One can forgive the public for
thinking back to Coroner McCann's comments that we are in a police state in Western
Australia. It is a sad day for this State when comments like that are made. I never feel
comfortable when using my phone, and I hope I am not suffering from paranoia, and I am
also very wary when I have conversations with people in my office. It is a sad day when
a member of Parliament says that in a public forum, although perhaps I should have no
reason to be concerned.

Hon Peter Foss: Perhaps you should say nasty things about them.
Hon REG DAVIES: It may be a little childish, but I say good morning to them when I
go in and let them know I am operating that day. We know that Ike bugs placed in the
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Bradshaw office, the Wanneroo mayor's office and the Smith residence were of the old
type and that the current model is much more sophisticated and not as easy to detect.

Hon A.J.G. MacTiernan: Did they get anything?

Hon KEG DAVIES: I think the member had better ask those involved there. I am
certainly not in the habit of eavesdropping on a person's private conversations. I am a
great believer in civil liberties, freedoms and the individual's rights.

Hon Peter Foss: That is, the right to do things in private one would not like to come out
in public?
Hon REG DAVIES: Yes. I wonder if it would be worthwhile just looking quickly at
what has occurred since I spoke last year in order to try to convince the Parliament of the
need for this requirement. If I might refer to some speech notes from the Council of
24 November 1992, as reprinted from Mansard, and on a police force in crisis -

Hon E.J. Charlton: He is Nostradamus?

Hon REG DAVIES: It is a very serious business. Last year I said we needed to resolve
the problems of the Ombudsman. I also said his report last year was a cry for help and
that his role in police matters should certainly be reviewed. Since that call the
Ombudsman has been given more staff. That is a step in the right direction; however, the
Ombudsman in some cases, particularly in the area of police, is still up to four or five
years behind in his investigations. Members in this place have all received letters from
people who support Roger Johns, who is in Casuarina prison. I think he was convicted of
the grandfather robbery about four years ago. He vows and declares that there was police
fabrication of evidence and that incorrect evidence was put forward in court.

Hon E.J. Charlton: Are you awnr of the role and opportunities of the Ombudsman to
now consider the whole of police operations?

Hon REG DAVIES: Yes, but the point I am making is that people are still in gaol who
swear that they should not be there. There should be some system where we can quickly
investigate those areas at least and try to speedily rectify them. Whether the outcome is
that everything is okay or the people have a reason to complain -

Hon Peter Foss: People will then complain about the Ombudsman; it goes on forever.

Hon KEG DAVIES: I still believe that the role of the Ombudsman as the Parliamentary
Commissioner for Adminisitive Investigations should be to examine Hon Peter Foss'
area of consumer affairs, and those sorts of complaints that nam time-consuming. The
police should be taken out of those areas altogether and an independent body appointed
to oversee the police investigations. If the Ombudsman were given another 50 staff it
still would not be enough.
Hon Peter Foss: It could go on forever.

Hon KEG DAVIES: Yes. I agree that the Ombudsman should have more staff, but I also
think that he should have more powers if we are to keep police in that area of
investigation. As I said, it still is not resolving the problem with the Ombudsman. It is
time to review that Act.
Hon Peter Foss: The argument is that only the police have the powers and capacity to
investigate and that the Ombudsman is not really equipped to investigate.

Hon REG DAVIES: That is a fallacy. I believe that anyone can be trained to carry out
investigations. All one needs is some knowledge of the organisation one is investigating,
or the people appointed 10 investigate must be trusted. That is the other problem. People
can be trained in all sorts of areas. Police officers when they join the Police Force are not
investigators - Craig Turley was not an investigator before he joined the Police Force -

however, they learn those skills in the Police Force. Why can we not teach those skills to
someone else? Police officers do not even require a degree. Scientists and lawyers are
investigators, and politicians are investigators also when they get their teeth into
something.
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Hon A.J.G. Macireman: Itris like operational matters.
Hon REG DAVIES: The issue is raised all the rime: The only people who can
invesdigate the police are the police. That is bull.
Hon TOG. Butler: Ric Stingemore agrees with you now.
Hon PEG DAVIES: Yes, Rio Stingemore now agrees with me; that is a step in the right
direction.
I mentioned the establishment of the police complaints bureau to handle complaints
against police. I spoke at length about Stephen John Wardle and the circumstances
surrounding his death in prison. We now have an Attorney General who is prepared to
listen. I took the opportunity of briefing her on this matter and giving her all the
information I had. She is now conducting an investigation into the Wardle affair. I also
spoke at length about our civil rights and liberties and the video cameras in the police
station, and the need to keep videos for a certain time. I think that occurs now.
Hon Peter Foss: We put that amendment in.
Hon REG DAVIES: The House passed an amendment to the Act to ensure that;
however, the right to a telephone call is still in the balance. An article in The West
Australian on 12 October entitled "Police will allow lockup calls" states -

Police will allow almost everyone taken to the Fremantle lockup to make a
telephone call to a lawyer or family member, according to the Fremantle
Community Justice Group.

Obviously people who would be likely to call an accomplice or who were under the
influence of drugs or alcohol would be trated differently. In 1993 itris stared that police
will allow lockup calls. That is a giant step forward for our Police Force! I talked about
the New South Wales Police Force and how proactive it is. It goes out in the community
and periodic reviews are conducted by a private firm to determine the public perception
of the Police Force in all areas. We had some watered down statement that the
commissioner in this State was going to write out some questions and send them to 1 000
people to obtain a view. However, that is a step in the right direction. The Western
Australia Police Force is starting to move into the nineteenth century.
Hon Graham Edwards: You are not suggesting that you would swap the Western
Australia Police Force for the New South Wales Police Force?
Hon REG DAVIES: No, I am not saying that at A because we could not come up with a
budget for a force that big. However, we can learn from many of the procedures in that
State and from many of the programs that have been put in place. The Western Australia
Police Force is coming to grips with small areas; it is gradually making some steps in the
right direction. Last year the Government, strangely enough on 2 December, also said
that people who were in police lockups had many rights when being interviewed by
police and would be placed in a position where they could be seen by every person who
went into the lockup. Once again, I was happy to see that.
What needs to happen now? We need a complaints review system administered from
outside the Police Force. There has been far too much criticism of the Police Force; it
has put police under far too much pressure. The issue has completely alienated the
public. This is an area I think the committee could get its teeth into and come up with
some modern and damned good proposals on changes. Even if we examined just two
areas, such as prostitution and drugs, we would be doing the community a huge service.
Hon Peter Foss inreijected.
Hon REG DAVIES: Yes, we need to closely examine the working conditions, pay and
allowances of the police officers to ensure that theme is no need for them to branch out
into other money earning ventures.
Hon Graham Edwards: Are you suggesting this should be done under paragraph (4) of
your terms of reference?
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Hon REQ DAVIES: I ant really speaking to the first paragraph because I think that
encompasses everything.
Hon Grahiam Edwards: Are you talking to the amendment or to the original motion?
Hon REG DAVIES: I am talking to the amendment. We will still need to closely
examine that. We will need to make sure that our police officers are well rained, well
paid and well motivated. We should address the relationship between die Police Force
and the Parliament. I believe that if the Minister is to fulfil his responsibilities to the
community, the Commissioner of Police must be accountable to him. The word
"1accountability" is meaningless in this context if the Minister can only request reports
without having the capacity to direct the commissioner. We all appreciate that the proper
long-term interests of the Police Force lie in how effectively it performs it functions.
Hon Peter Foss: If the Minister cannot direct, how can he be accountable?
Hon REG DAVIES: He cannot be accountablc if he cannot direct. While we have this
poor conception of the force, the average citizen will feel like a loser, the police will
receive constant criticism, the unions will perpetuate their ridiculous bluster, and the
hierarchy, including the Minister, will appear to have lost control. Let us regain control
of our Police Force. If there is to be no royal commission, if there is to be no
commissions of inquiry, this Parliament has responsibility to attempt to initiate change
and set the force on a new course.
As I said at the outset, the buck stops here. We cannot expect the media to carry out our
role. We cannot expect the media to be the watchdog of this community because we are
elected to do that. The executives of the media attend a monthly meeting with the
executives of the Police Force. Everything that is said at those meetings is said off the
record. It is one of those nice and cosy meetings at which the police say, "We will tell
you what is going on and fill you in, but it is off the record. We cannot let the public
know because the politicians might find out and they might spruik on and open their big
mouths in Parliament." This happens every month and it suits the Police Force's
purposes. In return, the media gets thrown the odd crumb and the odd bit of preferential
treatment for a story. They suddenly turn up at traffic lights when an accident has
occurred and are there with their cameras during high speed car chases-
Hon Peter Foss: When it suits.
Hon REQ DAVIES: Yes, when it suits.
Hon Graham Edwards: flat is not because of preferential treatment; that is because of
scanners.
Hon REG DAVIES: I am suggesting that it occurs because of the media conferences.
They are not too critical of the force because they know what happens when they are.
We all know what happened in New South Wales when the ABC was critical of an
incident in Redfern. The story did not reflect too well on the Police Force in New South
Wales and the ABC was banned from media conferences for three months or so. That
was how it was made to pay. To its credit, I understand that the Channel 7 chief
executive no longer attends the meetings. I also understand that that gives Channel 7
much more editorial freedom. If we are content to sit back and allow that to happen, it
will happen.
Hon Peter Foss: What have you lost?
Hon REG DAVIES: I was crying to go to six o'clock.
Hon N.D. Griffiths interjected.
Hon REQ DAVIES: Some points always bear repetition. However, the most important
point that bears repetition is the relationship between the media and the police.
Hon Graham Edwards: There are times when there should be restraint. Don't you think
that restraint would not be brought about if there were no meetings? I offer the example
of the various media outlets in New South Wales ringing the farmhouse in the middle of
a siege. No wonder the Coroner there made cte sorts of comments he did in his report.
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Hon REG DAVIES: I hope our media in Western Australia are a little wome responsible
than dhat. I arn asking the House to give the Western Australia Police Force direction
again. We should give the police die ability to regain die public respect that they have a
right to, to give them the opportunity to carry out their duties for which they put in so
many of their hours training, and not to have chew reflecting public criticism all die time.
Before I commend the motion to the House I seek leave to move an amendment to the
motion.

Point of Order
Hon PETER FOSS: If we give leave to the member to move the amendment, will we be
able to amend the paragraph later or are we stuck with the date in die amendment?
The DEPUTY PRESIDENT (Hon Barry House): The member is seeking leave to amend
die date to 12 April 1995. Another amendment can be made at a lacer time.

Motion Resumed
Leave pranted.

Amendment to Motion
Hon REG DAVIES: I wove -

That paragraph (4) of die terms of reference be amended by deleting "30 April
1993" and inserting "12 April 1995".

Question put and passed.
Debate adjourned, on motion by Hon George Cash (Leader of the House).

SITTINGS OF THE HOUSE - EXTENDED AFTER 11.00 PM
Tuesday, 26 October

On motion by Hon George Cash (Leader of the House), resolved -

That the House continue to sit after 11.00 pm to deal with Order of the Day No 1,
the Workplace Agreements Bill.

Sitting suspended from 6.00 to 730 pm

PERSONAL EXPLANATION - HON TOM STEPHENS SEEKING LEAVE
FOR HON PHIL LOCKYER

HON TOM STEPHENS (Mining and Pastoral) [7.30 pm]: [ seek leave of the House to
enable a personal explanation to be made by Hon Phil Lockyer to advise why on
Thursday last week he took the opportunity to mislead the House by indicating he had
made a submission to die Australian Customs Service review committee.
Hon George Cash: Are you seeking leave to make a personal explanation?
Hon TOM STEPHENS: I am seeking leave for Hon Phil Lockyer to make a personal
explanation.
The PRESIDENT: Order! I am failing to keep up with Hon Tow Stephens' logic. Is he
seeking leave to wake a statement?
Hon TOM STEPHENS: No, Mr President.
The PRESIDENT: There is no provision for the member to seek leave for some other
member to make a statement.
Hon George Cash: I will seek leave for Hon Tom Stephens to make a statement in a
moment to explain himself.
Hon TOM STEPHENS: I understand chat in order to ensure a member who has misled
the House has the opportunity to explain himself -
The PRESIDENT: Order! I cannot recall the House ever giving any consideration to
whether anybody had misled the House.
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Hon TOM STEPHENS: Rather than move a substantive motion, I wanted to provide the
member with an opportunity to make a persona explanation.
Hon George Cash: The standing orders provide -

The PRESIDENT: Order! I am running the decisian making part of this House. I can
understand the honourable member's inherent concern that other people's feelings are
affected, and his desire to provide the member with an opportunity to say something
because he knows how shy that member is and that he needs Hon Tom Stephens to ask
on his behalf;, however, the member is taking advantage by claiming a point of order to
make an allegation against another member, which is out of order.
Hon TOM STEPHENS: Perhaps I will take your advice, Mr President. between now and
the next opportunity I have to rise, to determine what other forms of the House are
available to me to provide the member with an opportunity to explain himself with regard
to misleading the House.
The PRESIDENT: Order! It is out of order to say that a member has misled the House.
Only the House can decide whether it believes somebody has misled it. I do not need any
time to think about how to advise Hon Tom Stephens. If he believes Hon Phil Lockyer
needs some opportunity to explain something to the House, it would be appropriate for
him to talk to the member, mention that he is happy to work on his behalf, and see what
he thinks about that proposition.

Withdrawal of Remark

Hon P.H. LOCKYER: I believe I have been maligned and I ask the member to withdraw
the implication that I have misled the House.
The PRESIDENT: That is a proper point of order and I should have asked the member to
withdraw the statement. It was implied in my comments that the member was out of
order in suggesting it. I ask Hon Tom Stephens to withdraw the comment that Hon Phil
Lockyer has misled the House.
Hon TOM STEPHENS: Am I right in saying that the only way I can make that claim is
by substantive motion?
The PRESIDENT: That is one of the ways.
Hon TOM STEPHENS: I withdraw in order to move a substantive motion.
The PRESIDENT: Order! It must be without reservation.
Hon TOM STEPHENS: I withdraw.

WORKPLACE AGREEMENTS BILL
Committee.,

Resumed from 21 October. The Chairman of Committees (Hon Barry House) in the
Chair; Hon Peter Foss (Minister for Health) in charge of the Bill.
Progress was reported after clause I had been agreed to.
Clause 2: Commencement -

Hon TOM STEPHENS: Members will recall that the proclamation dates for legislation
attracted considerable comment from the previous Opposition members - now the
Government. I have taken the opportunity to search through Hansard for comments
made by Hon Peter Foss about the appropriate way of proclaiming a Bill and the
appropriate wording to be used when stipulating the commencement date of a Bill.
When in Opposition Hon Peter Foss regularly expressed concern that the then
Government left available to itself the opportunity to proclaim or not proclaim
legislation, regardless of the will of the Parliament. At various times be drew the
attention of this Chamber to the phraseology used, which is the same as that contained in
clause 2 of this Bill. He regularly constructed arguments in this place stating why a
definite date should be provided for the date on which the legislation would come into
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force. I am particularly attracted to a proposition that would fix a firm date for this
legislation to come into effect for a couple of measons. One of the reasons I am keen for a
fizin date to be fixed is the situation that emerged during debate on the short title of this
Hill.
That is, during this debate we have learnt for the first time that eminent opinion was
available that would prove conclusively, at least so far as I am concerned, that this
legislation is not the legislation that was put to the people of Western Australia at the last
State election. Hon Ian Viner, eminent QC, made the point that, far from this legislation
being a Bill that would urovide to the people of Western Australia a choice whether to
maintain their award rates and conditions or go to workplace agreements, it will remove
the opportunity of choice. Instead, it will lead to the work force in Western Australia
being forced into workplace agreements. In the face of that situation, the Government is
pressing on with the legislation that is at odds with its put-election policy and platform.
It is pressing on with a Bill for which it does not have a mandate.
Therefore, it is important that this legislation be put to the people to give them an
opportunity to express a view. We are all aware that the composition of this place is
currently subject to a decision of the Court of Disputed Returns which may lead quickly
to a by-election, the result of which could be that the numerical control is reversed.
Government members would no longer be in control of the numbers that would facilitate
the passage of the legislation. After the appeal to the Court of Disputed Returns a
different numerical situation may exist. Still, I am strongly of the opinion that if the
Government chooses to go before the people of Western Australia with this Bill at the
next State election, and if the Government were successful in having this legislation put
fairly and squarely before the people together with the Viner QC opinion, the people of
Western Australia will judge the legislation. Were the Government re-elected it would
have a mandate for the legislation in this place.
This clause should attract the attention of members opposite. They should be persuaded
by the arguments put on many occasions in the past by Hon Peter Foss that we should
focus on a firm date for the proclamation of the legislation. I have a date in mind -

Hon Derrick Tomlinson: 1997!
Hon TOM STEPHENS: It is 22 May 1997.
Hon Derrick Tomlinson: How did I work that out?
Hon TOM STEPHENS: It is to ensure it coincides with the Queen Victoria birthday
anniversary, and that will be the date when members of this place are reconstituted to the
Legislative Council.
Hon Derrick Tomlinson: Reconstituted members - just add water!
Hon TOM STEPHENS: At the next State election the members on the other side will
have to face the people of Western Australia with this Bill as it stands, and the people of
Western Australia will know exactly what the Government is all about for the first time.
I knew what the Government was all about at the last election. In my home town I
campaigned strongly on the legislation the Governiment would introduce. In Newman I
made it clear to every voter exactly the type of legislation the Government would bring
in. I was not able to persuade my colleagues to make the situation clear to the rest of
Western Australia. The people of Newman made a decision. It was almost a referendum
on this Bill. The result in Newman was a swing towards the Labor Party of 73 per cent -

Hon Derrick Tomlinson: And 27 per cent of the people did not believe you!
Hon TOM STEPHENS: Considering debate on the first clause it is important that
members are persuaded by my proposal to amend clause 2, to have a proclamation date
where this Act will come into operation on a date to be fixed by resolution of both
Houses of Parliament but no question for the adoption of that resolution shall be
proposed in either House before 22 May 1997. That would provide a fixed date. It
would provide us all with an opportunity to go before the people honestly this time.
The township of Newman is in the electorate of Northern Rivers, and for a variety of
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reasons we decided we would not put the question to the people of Carnarvon because
these issues are sometimes hard to put across to a diverse community. In Carnarvon we
could not produce the swing. The Liberal Party was successful in convincing the people
of Western Australia because members of that party were talking about choice. We will
be able to explain the situation to the people of Carnarvon at the 1997 election - or if
'The 7.30 Report" continues its work it will be earlier. Members will have the
opportunity either in 1997 or perhaps earlier to explain to the people of Western Australia
what they are on about. Members opposite will say that they are keen to defend the
legislation and say whatthey will do if re-elected in 1997 -

Mon Peter Foss: Of course we will be.
Hon TOM STEPHENS: We shall see. I urge members to support my amendment in
order to achieve a firm proclamation date of 22 May 1997. 1 foreshadow the following
amendment -

Page 2, lines 6 and 7 - To delete the clause and substitute the following -

2. This Act comes into operation on a date to be fixed by resolution of
both Houses of Parliament, but no question for the adoption of that
resolution shall be proposed in either House before 22 May 1997.

The CHAIRMAN: I will put the question that clause 2 stand as printed. The only way in
which the amendment can be entertained is to vote against that question.
lion JOHN MALDEN: My objection to this clause relates to Hon Tonm Stephens'
proposed amendment. I guess he was generous in setting a commencement date of
27 May 1997, as I would prefer it to be later. However, realising the realities of life, my
problem arises from the number of debates in which we have heard the Minister express
his concerns on commencements.
Hon Peter Foss: Why not hear me first, as your concerns may not continue?
Hon JOHN HALDEN: I will do that.
Hon PETER FOSS: I have always said that I have an order of preference for
proclamation dates. It is preferable that no commencement date be given and that the
legislation come into operation pursuant to the Interpretation Act. Occasions have arisen
on which it was necessary to have proclamation dates, and that led to debates between
Hon Joe Berinsan and me in which many Bills passed through the Chamber to which I
took no objection. I took particular objection to Bills which referred to a day or date to
be proclamed. That is not the case here.
Certain things must be done prior to the Bill coming into operation. This Bill is
intimately tied in to numerous other pieces of legislation. Also, a Commissioner for
Workplace Agreements must be appointed. Therefore, it is appropriate to have
proclamation. This Bill does not fall within the objections I raised in previous debates.
This legislation plainly justifies, indeed calls out for, proclamation. This is not one of the
harder to justify provisions.
It is perfectly proper to question the matter, but I am concerned about the proposed
alternative from Hon Tom Stephens. This is a serious piece of legislation which is taking
a fair amount of time to consider. We have reasonably dealt with the matter so far and
many clauses are yet to be considered. Hon Tom Stephens' amendment is a joke! It is
not appropriate to have such jokes during the passage of such a serious piece of
legislation. I had hoped that the time frame discussed between the Opposition and the
Government - namely, the six days to deal with the Bills in Committee - would be met.
Hon Tom Stephens: This is no joke, Mr Foss.
Hon PETER FOSS: I hope the suggestion that the Government does not have a mandate
to introduce this sort of legislation, and that it be proclaimed on the last day before the
next election, does not indicate the seriousness with which the Opposition approaches
this debate. I sincerely hope that Hon Tom Stephens is entering a little adventure of his
own. If the Opposition is intent on playing jokes and delaying the matter, we will
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understand that situation. If Hon Tom Stephens is a wild card in dhe pack, maybe that is
not the Opposition's attitude. If we proceed with this, it would seem the Opposition is
not taking it seriously.
Hon JOHN HALDEN: I guess it is in order for the Minister to make whatever comments
he wishes about members in this place; however, they have a responsibility to move
amendments as they see fit. The Minister has repeatedly commented in critical terms
about legislation commencement dates such as this. In fact, he said that it was preferable
that these types of commencement dates were not used.
Hon Peter Foss: Definitely.
Hon JOHN WALDEN: The Minister's "preferable" is a weak word in relation to his
belief. He drafted a Bill in this regard which laid out carefully how commencement dates
should be handled.
Hon Peter Foss: Yes.
Hon JOHN HALDEN: I read that Bill this evening during the dinner break and -

Hon Peter Foss: I still support that Bill.
Hon JOHN HALDEN: - I have no problem with it. I cannot see why we could not have
a certain date attached to the commencement of this legislation, or to have so many days
after assent outlined. The Minister raised the paint about the Commissioner for
Workplace Agreements.
Hon Peter Foss: It also concerns regulations and the many other issues Hon Joe Berinson
indicated.
Hon JOHN HALDEN: I understand that. However, the provision of a date to be fixed so
long after assent could easily accommodate those problems. I listened to many debates
in the past when we were in Government and, as Hon Reg Davies said -
Hon Peter Foss: I accepted legislation on many occasions for the very measons I just
gave. If you have an amendment to move, move it.
Hon JOHN WALDEN: I do not have an amendment, but I wish to make a point as the
Minister did in the past. In such circumstances a date certain, or commencement so
many days after assent, could :asily be incorporated in this Hill. That would place no
encumbrances on its opera.ion. A number, not all, of the points Hon Peter Foss raised
during the second reading debate were reasonable.
Hon Peter Eoss: I am still happy if you want to move an amendment in accordance with
my draft Bill as it provides 12 months at the latest before commencement. I am sure we
will do it before then.
Hon JOHN HALDEN: My paint in raising this issue before the Minister's rather
unfortunate comments is that it would be appropriate to discuss the fixing of a time
specific regarding the commencement of this Bill. The Minister could then use his own
provision because his comments about things lapsing has great merit. The Government
had an opportunity to provide a date on this occasion, and I would not be so
presumptuous as to provide that date. The Government knows more about the workings
and requirements of this legislation.
Although I do not agree with the Bill, I do not want to present obstacles by being bold
enough to say that it be proclaimed by, say, 1 December, that may be a totally
unreasonable time frame. However, the Government could have produced a realistic and
reasonable date. When the Government is fuaming future legislation, this issue should be
taken into account as many obstacles could be overcome and a date certain could be
provided.
Hon PETER FOSS: My record is that I regularly accepted Bills on the same basis that
the Government puts forward this Bill. I would prefer to see an amendment to the
Interpretation Act regarding long term unproclaimed Bills. I accepted Bills when the
Opposition was in Government on the same basis that this one should be accepted.
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Division
Clause put and a division called for.
Dells rung and the Committee divided.
The CHAIRMAN: Before the tellers tell, I cast my votes with the Ayes.
Division resulted as follows -
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Ayes (15)
Han George Cash Hon Peter Foss Haon R.G. Pike
Ban EJ. Chariton Harn Barry House Hon B.M. Scott
Hon Mi. Criddle lion P.R. Lightroot lion W.N. Stretch
Hon B. Donaldson lHon P.11. Lockyer lion Derrick Tomlinson
Hon Max Evans Hon M.D. Nixon Hon Muriel Patterson (Teller)

Noes (13)
Hon T.G. Butler Hon N.D. Griffits HaIn Bob Thomas
Horn Kim Chance Hon John Halden Hon Doug Wenn
Horn LA. Cowdell Horn Mark Nevill Hon Tom Helm (Teller)
Han Rieg Davies Hon Sam Piamadosi
Hon Graham Edwards Hatn Tom Stephens

Pairs
Hon N.F. Moore Hon Cheryl Davenport
Hon Murray Montgomery Hon AJ.G. MacTieman

Clause thus passed.
Clause 3 postponed, on motion by Hon Peter Fuss (Minister for Health).
Clause 4: Act overrides Industrial Relations Act 1979 -
Hon T.G. B3UTLER: This clause provides that the Workplace Agreements Act has effect
despite any of the provisions of t Industrial Relations Act 1979. As a consequence, I
will oppose the clause. It simply means that we have the child rejecting the parent. This
is a new Act which the Government claims will cure all the ills of the industrial relations
scene and provide strong economic growth in Western Austr-alia- I have heard noting
from the Ministers responsible for the legislation in this place or in the other place about
how that will happen. This is a completely new Act and it is completely untried. It is a
confusing document which has been badly drafted. It would be beyond the
understanding of the majority of people whom it will affect. The irony is that the
intention of clause 4 is to reject the industrial Relations Act, which has served this State
well for nigh on 100 years.
The Industrial Relations Act is an Act to consolidate and amend the law relating to the
prevention and resolution of conflict in respect of industrial matters, the mutual rights
and duties of employers and employees, the rights and duties of unions and employers
and employees, and for related purposes. That sets out clearly that that Act has a major
role in the prevention and resolution of conflict in industrial matters and it is designed to
protect the mutual rights of the parties and to remind the parties of their duties and
obligations under that Act. It is an omnibus Act which does just that through the many
avenues that it provides to deal with conflict between employers, employees and their
organisations. Although it has its critics from either side of the industrial relations
fence - there are many critics - it is an Act which is the envy of most countries in the
world because of the numerous provisions contained in it which deal with and make it
easier to deal wizh industrial conflict.
To have this proposed Workplace Agreements Act reject the Industrial Relations Act, to
me, defies all logic. It takes away the protection that workers and employees have under
the award system, it embarks into an industrial relations scene that says that agreements
will be made between employers and employees based on the doubtful ability of either to
make meaningful agreements, and it rejects the Industrial Relations Act, which provides



that award care is in place that guarantees wages and conditions of employment, There is
no need for people, when applying for employment, to enter into discussions or a
workplace agreement or to accept the terms and conditions that are submitted to them by
the employers. That protection is already provided in the awards drawn up through the
Industrial Relations Act. We are embarking into uncharted waters in Western Australia
to adopt the workplace agreements system and reject the system that has worked
satisfactorily to the benefit of all pantics associated with good industrial relations.
It is a system which has proved itself to work in the best interests of the parties and it is
irresponsible to suggest that the Workplace Agreements Bill, which is in its infancy,
should reject or override completely the provisions of Industrial Relations Act. All
parties to industrial relations agreements, awards and disputes have easy access to the
Industrial Relations Commission's conciliation provisions, which are not available under
the Workplace Agreements Bill. The compulsory conference provisions of the Act can
demand the presence of pantics to a conference to sort out the conflict. The Bill
precludes the commissioner from using those powers of the Industrial Relations Act and
provides that unless a contingency associated with industrial relations is specifically set
out in a workplace agreement it does not apply. That fact alone immediately places
workers at a disadvantage.
The Bill is badly drafted and, to say the least, confusing. Expecting workers without the
assistance of their unions to understand this legislation puts them hopelessly on the back
foot. I doubt the chance of success of bargaining agents who can be present only if there
is an agreement between the employee and the employer and if the application is in
writing, If the employer does not agree, there will be no bargaining agent. If there is a
bargaining agent, his opportunity and ability to appear in a workplace agreement
negotiation is very restricted. To suggest that this Bill, which is in its infancy, should
override the provisions of the Industrial Relations Act is naive in the extreme. A
Workplace Agreements Act and a Minimum Conditions of Employment Act should work
at least alongside if not on an equal basis with the Industrial Relations Act.
Hon JOHN HALDEN: This clause provides that the Bill will not be subject to the
provisions of the Industrial Relations Act.
The CHAIRMAN: I think Hon John Halden is referring to the document I have given to
him that refers to an amendment that could have been moved. I do not believe Hon Tom
Butler moved an amendment.
Hon JOHN IIALDEN: Like me, Hon Tom Butler wishes to oppose the clause. The
point I wish to make is that this Bill overrides the Industrial Relations Act. One hundred
years of history has seen the Industrial Relations Commission in this State establish a
safety net for workers. I do not wish to go through this Bill line by line as we did in the
second reading debate, but I cannot understand why when we are still talking about the
same industrial relations issues - that is, people at the workplace - the Government cannot
grasp the concept of the Industrial Relations Act and what that embodies, the tribunal
system, the conferences that can be established and those processes to establish awards or
to resolve conflict that now have no part to play under this Bill, No matter how hard a
line one might take to highlight failures of the Industrial Relations Commission, success
stories have been highlighted throughout many years of its operations. They happen
daily. The difficulty I find is that even despite those success stories, if one looks at the
process of conferences compared with what is proposed in the Bill - a legalistic solution,
compared with conferences where the parties are brought together and through arbitration
come to a resolution - the difference is the court system. That is expensive, often long
winded, and difficult for people to understand. That is a stark contrast between what has
been developed over 100 years and what is being proposed today.
The Government, even if it wished to pursue the issue of workplace agreements, could
have looked at some of the better elements of the Industrial Relations Commission and
said, "We will allow this process to continue because it has worked. It is cheaper, more
understandable and better." As we have agreed before, we have different philosophies,
but the Government has gone so far that it is throwing the baby out with the bath water.
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The Government, for the sake of a political difference, is prepared to throw away a
reasonable process that has been established and accepted by both sides. 'Ibis is very
difficult for the Opposition to accept
The Industrial Relations Commission involves itself as a trend setter in providing
employment conditions. In 1940 it granted four weeks' annual leave; in 1970 it did away
with the 70 per cent pay rate for women. Are we now going to see those sorts of reforms
enacted in this place? I do not want to go into a long and spirited philosophical debate,
but I do not believe the Minister in the other place who is responsible for this legislation
is that contemporary. He is today objecting to an $8 a week pay rise to the most
disadvantaged workers in our society. I cannot imagine legislation of that progressive
nature - members can call it what they like - being enacted in this place and sponsored by
that Minister.
When we talk about employment conditions we must recall that throughout the history of
this country we have had two systems: The Parliament and the Industrial Relations
Commission. I wonder what the Industrial Relation Commission's role will be now? I
cannot imagine with workplace agreements that we will have holistic wide ranging
exchanges. Their very name suggests otherwise because they are either individual or
collective within a narrow range. That sont of reform across the spectrum of Australian
workplaces will not be there. Maybe this is broadening this argument a smidgin, but the
greater net of safety provisions under the industrial relations system which were
developed by awards in the commission is far better than those in the Minimum
Conditions of Employment Bill. The tragedy of this - it is also the reason the Opposition
opposes this clause - is that, whether we agree or not with the Bill, we will not agree with
every facet of the Industrial Relations Commission being thrown out the window because
there are bits of the Industrial Relations Commission that we all agree have worked well
in dealing with people. I do not believe that it is appropriate or in the best interests of the
community to throw that out and replace it with a legalistic, costly system.
Hon PETER FOSS: The Opposition has correctly stated some of the areas for dispute. I
thinkc it is a philosophical argument. There are two ways we could have approached this.
We could have taken the current system and made a subset of it where we departed from
the award system - the whole basis of workplace agreements is that they overrule the
awards and that they stand in place of awards. That has to be there because there is no
workplace agreement if it is not. However, the question is whether we do it within the
current system or outside the current system. The philosophy of the Government is that it
should be totally separate. I understand that that causes some concern and I do not say it
is not a matter that should not be debated. However, I have always said - I think it
applies to this - that one's greatest strength is always one's greatest weakness and one's
greatest weakness is often one's greatest strength. The very strengths of the industrial
relations system that have been mentioned by the Opposition are also its weaknesses. It
is because it has brought the whole system into line in a particular way that it has been
rigid. It is because it has always been centralised and applied the same conditions to
everybody that has made it a problem. I do not deny the strengths that Hon John Halden
mentions. However, we are trying to address the weaknesses that flow from that; the
rigidity that is not appropriate to the workplace or to the individual person.
We believe we can have the best of both worlds by having one system that operates in
that centralised way. It will still exist and cover a large part of the work force. I am sure
that some people will not want it and some employers will feel that it does not apply to
their system, that they do not want to be different. Both will be covered. However, the
people who can thrive by having the capacity to suit their agreements themselves will
find it easier outside the system.
One aspect which is important to look at is the system of centralism and rigidity -
everybody has to march to the sanme tune and everybody has to have the same conditions.
Another is the question of flow-on. That has always been a problem and we are trying to
get away from the philosophy of industrial relations. Frankly, at times the realities in the
Industrial Relations Commission are wonderland stuff. I have operated in that
jurisdiction to a limited extent and sometimes the logic and what seems like a reasonable
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conclusion in that area everybody agrees is a reasonable conclusion if they happen to be
inside the system. However, the reality only makes sense in chat system and that is part
of the problem with the system. Every now and again we need diversity; we need to have
a biodiversity of human ideas and we need to see different ways in which thinis can be
done. However, I do not think there is a biodiversity of new ideas in the industrial
relations system. The other important point is being separate and individual.
It is a philosophical difference between us. I believe the strength of the proposed system
is that it steps outside the industrial relations system - it is totally separate - and that it
allows new ideas and new ways of doing things to came into effect. To say it is a total
substitution with nothing in common and a throwing away of all the benefits is wrong.
Every workplace agreement is required to have a dispute resolution procedure and
everyone has a form of arbitration. Therefore, 1 do not chink there is a total change, but it
has the capacity for new thought and new ideas. We do differ philosophically on that. I
understand the points raised by Hon John Halden and I can see the strength of them.
However, I consider the very points he makes are also the weaknesses of the system. I do
not see that as being a contradiction; I see it as being the way too often that life works
out. We believe it is the better way to go, but there we must differ.
Hon JOHN HALDEN: The inister said that the greatest strengths in the existing
system are often the greatest weaknesses.
Hon Peter Foss: I think that is universally the case
Hon JOHN HALDEN: The matters highlighted as being the workplace agreements'
greatest strengths - that is, their individuality and their ability to be unique, distinctive
and diverse - are also their great vulnerability. The issue is that the Minister can have
what he wants, but there are some advantages. There are legalities and costs that exist in
the current system in relation to dispute resolving mechanisms that are better. It does not
get away from the Minister's central thrust of what he wants in a workplace agreement.
However, it allows a better and more useable system than the one that he proposes.
Hon J.A. COWDELL: I object to this clause, the first of many clauses that appear to
override the Industrial Relations Act. Needless to say, I will not rise on every such
clause that fits under that category. I admit that I was confused by the clause and its
title - "Act overrides Industrial Relations Act 1979", It appears to have a connotation that
one of the three pieces of industrial legislation before us has paramountcy over another
one. It has been suggested that clause 4 provides that the Industrial Relations Act will
exist side by side with this legislation rather than be overridden. Therefore, I am not
quite sure whether this clause effectively overrides or stands alongside and whether there
is any significance in that. Not being a lawyer, I was not aware whether this clause had
any significance given that things are spelt out in some detail later in the Bill. I would
have thought that, by the nature of this Bill and its clauses, this clause may or may not
have any real significance. I will be happy to have the inister's explanation of the
significance of clause 4 when things are spelt out in detail later both in this Bill and in the
complementary amendments to the Industrial Relations Act. Nevertheless, proceeding
from that, if one Act is subject to any other, my view would be that this proposed Act
should have effect subject to the Industrial Relations Act. The Industrial Relations Act
should be the parent Act. It should provide the boundaries for both the individual
contracts system and the award system; that is, if the Government is adamant in pursuing
this dual system of industrial relations.
1 am concerned that this clause is the first of many clauses which gives priority to this
piece of legislation over the Industrial Relations Act. It is a shame, given the wisdom
contained in the Industrial Relations Act, which encapsulates this State's experience of
conciliation and arbitration over the last 80 years. By giving the Workplace Agreements
Bill overriding power the number of ways in which the Industrial Relations Commission
benefits industrial relations in this State will be curtailed. This legislation provides that
the parties to a workplace agreement must specifically include in the agreement chat any
disagreement arising out of its interpretation can be resolved by the Industrial Relations
Commission. This legislation seeks to ensure under this and other clauses in the Bill that
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anyone who has a contract under the proposed workplace agreements legislation and is
unfairly dismissed cannot go to the Industrial Relations Commission unless it is
specifically set out in the agreement that he can do that. The alternative course provided
in die legislation is grossly inferior and I refer to the ad hoc system of arbitration which is
envisaged or the expensive recourse to the Supreme Court, both of which are inadequate.
The commission is to be effectively prevented from performing its role despite the fact
that it has a great deal of expertise in industrial relations matters. The overriding power
of this Bill allows for the limitation of section 114 of the Industrial Relations Act which
provides that awards and agreements or contracts of employment between employers and
employees shall contain terms and conditions no less than those of the relevant award.
Under the Industrial Relations Act terms and conditions of employment established by
die commission as opposed to those agreed to between the parties are established on the
basis of equity and fairness. A tribunal which has an extensive role in examining the
nature of work and conditions under which workers have performed and has applied a
level of equity and fairness in determining rates of pay and conditions of employment
already exists. Under this legislation, that is overridden.
I record my opposition to this clause and similar clauses on the basis that it should be the
other way around; the Industrial Relations Act should have paramountcy and there are
valuable features, even under the dual system that the Industrial Relations Commission
provides, which could be afforded to those who will be in the non-award sector.
Hon PETER FOSS: With regard to the heading it would be appropriate to ignore it
because that is what the courts would do. The heading is not part of the Bill and we
should look to the wording of the clause. It is a general statement about how to handle
the problems arising out of this legislation so far as the Industrial Relations Act is
concerned. Other provisions in the Bill outline how that will be carried out. Clause 4
states the general principle which will be applied whenever there is any concern about
how this legislation operates in relation to the Industrial Relations Act.
So far as the unfair dismissal is concerned there is a general request that the parties settle
their disputes. Under clause 49, cases of unfair dismissal actually go to the industrial
magistrate. I note that the member's objection is a general one and that on every
occasion on which that takes place the member is saying he does not approve of it.
Hon T.G. BUTLER: I listened carefully to what the Minister said about unfair dismissal.
Hon Peter Foss: We can debate that when we reach clause 49.
Hon T.G. BUTLER: The problem. 1 have with this legislation is that unfair dismissals
can be easily dealt with by the Industrial Relations Commission.

Point of Order
Hon PETER FOSS: I am happy to have this discussion when we reach clause 49. The
subject of unfair dismissals is not germane to this clause.
The CHAIRMAN: That is a relevant point of order. Clause 49 deals specifically with
the issue the member is raising.
Hon T.G. BUTLER: That may be the case, but clause 4 states that this legislation has
effect despite the provisions of the Industrial Relations Act. My purpose in mentioning
unfair dismissals is to bring to the attention of thi s Chamnber that th is is a classic example
of how people will be prejudiced if clause 4 is passed. We cannot escape referring to
other clauses in the Bill to make that point. If die debate is restricted on the basis that
members cannot refer to another clause simply because the Committee has not reached it,
it will be unfair. I suggest to you, Mr Chairman, that the Minister's point of order is not
valid under the circumstances.
The CHAIRMAN: The point of order is relevant. Standing Order No 240 states
specifically that discussions shall be confined to the clause or the amendment before the
Committee. While the member's comment was of a general nature it was probably just
within the bounds of that. Several clauses will overlap in the considertion of this Bill
and we must be careful not to transgress other clauses.
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Hon JOHN HALDEN: Clause 49(b) states that section 7G(1)(b) of the Industrial
Relations Act does not apply. Going from the general, using this as an example, to the
specific, we have clause 4. which says that this legislation has effect despite any
provision of die Industrial Relations Act. Therefore, it is within the bounds of clause 4 to
make a general point. Clause 4 refers generally to the legislation and clause 49 refers
specifically to it. We should be able to make the point about clause 49 in the debate on
clause 4. If a similar circumstance arises later in this debate we should be able to do the
same thing.
The CHAIRMAN: Given that clause 4 is a general clause and it is probably the only
time it will be referred to generally, I take the member's point. While discussion can
continue in a general vein, 1 do not want the discussion to be specifically about clauses
which will. be debated later.

Committee Resumed
Hon T.G. BUTLER: My intention was clearly to deal with clause 49 in a general way. I
wanted to bring to the attention of the Committee that the Industrial Relations Act
provides for easy access to the conciliation process in the case of unfair dismissals. The
same conciliation approach to the commission is not provided for in this legislation
unless the workplace agreement provides for that to happen.
We must introduce legislation into the Parliament in a way that the Parliament and the
panics who will be signatories to these agreements can understand. The Bill provides an
opportunity, as the Minister stated correctly, for parties to go before the Industrial
Magistrate in regard to a case for unfair dismissal, but who will pay for that? A worker
who is unfairly dismissed under the Workplace Agreements Bill, and who cannot go to
the commission because his agreement does not provide for it, will have to take a
solicitor with him when he goes to the Industrial Magistrate, at a cost of about $134 an
hour. Is that a fair and equitable arrangement, when under the Industrial Relations Act a
worker can go before the Industrial Magistrate with the support of his union and of the
Industrial Relations Act? How can members opposite suggest for one moment that a
16 year old who enters into a workplace agreement will be able to understand the
ramifications of and the terminology used in pant 6 of the Bill - the limited immunity for
industrial action provisions? It is no good the Government making changes on
philosophical grounds if they will not work.
Hon John Halden: Or perhaps if they will work, if they will disadvantage people.
IHon T.G. BUTLER: I do not know how they will work successfully if they will
disadvantage people.
Hon John Halden: The intention is to disadvantage people.
Hon T.G. BUTLER: I take the member's point that it may be the intention to deal
unfavourably with panties to the agreement. We cannot expect people to accept those
sorts of provisions. It is a new Bill, and, as Hon John H-alden says, we are in danger of
throwing out the baby with the bath water. If people are to enter into a new agreement,
protection must be paramount. It does not appear to me chat workers will be able to
obtain that protection from this Bill, because unless a condition is spet out specifically
within a person's agreement, it will not apply. That sort of situation does not apply under
the Industrial Relations Act or under any of the awards that are made through the
Industrial Relations Commission. Minimum standards are set down and minimum sets of
conditions apply to the work force, and they offer a great deal of protection to both
employers and employees. I do not believe that this will work, and there should be
further consideration of the matter.

Division
Clause put and a division called for.
Bells rung and tihe Committee divided,
The CHAIRMAN (ion Barry House): Before the tellers tell, I cast my vote with the
Ayes.
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Division resulted as follows -

Ayes (15)
Hon George Cash Hon Peter Foss Han R.G. Pike
Hon EJ. Charl ton Hon Barry House Hon B.M. Scott
Hon MJ. Cuiddle Hon P.R. Lightfoot Hon W.N Stretch
Mon B.K. Donaldson Hon P.M. Lockyer Hon Derrick Tomlinson
Hon Max Evans Hon M.D. Nixon Hon Muriel Patterson (Teller)

Noes (12)
Hon T.G. Butler Hon N.D. GriffithIs Hon Tom Stephens
Hon Kim Chance Hon John Maiden Hon Bob Thomas
Hon J.A. Cowdell Hon Mark NeviUl Hon Doug Wenn
Hon Graham Edwards Hon Sam Piantadosi Hon Tom Helm (Teller)

Pairs
Hon N.E. Moore Hon AJ.O. MacTiemnan
Hon Murray Montgomery Hon Cheryl Davenport

Clause thus passed.
Clause 5: Workplace agreements -

Hon TOM STEPHENS: I am unhappy with the way this clause is presented to the
Chamber, particularly in view of the comments of the Minister during the second reading
debate on this trilogy of legislation. Members will recall that at one point in the debate
on the second reading I mentioned my concern that the Government was introducing
legislation that was anti-union in character. The Minister assured me that the Minister
for Labour Relations had pointed out that he is not pant of an andi-union Government or
anti-union party and that the Government, in this trilogy of legislation, was not
introducing legislation that would attack the good unions. This clause provides an
opportunity to make sure that the Government is not doing that. The Committee can
make available to the Government sonic alternative words to assist the Minister to pursue
the objective that he outlined in the second reading speech: To ensure that associations
of employees can continue to have a role within the framework of this legislation. I
move -

Page 4, line 5 - To delete the line and substitute the following -

(a) made between -

(i) employer and employees;
(ii) employers and organisauions of employees; or
(iii) employers, organisations of employees and employees.

Clearly this is a way of giving expression to the inister's claim outlined in the second
reading speech that be was nor setting out to assault the role of unions. Here we would
have a way of positioning in the Bill the Minister's clearly stated objective to make sure
that this Government should nor be seen as having done anything that was an assault on
the legitimate place of these organisations representing employees in Western Australia.
I have taken the opportunity of making available to the Minister the proposed
amendment. I urge the Minister to look favourably upon these words that endeavour to
find for him a helpful construction of the arguments that the Minister for Labour
Relations put to the Legislative Assembly that his party and his Government was not
anti-union. This is a way of ensuring that the Minister's objectives are enshrined in the
legislation.
The CHAIRMAN: There is doubt about the admissibility of the proposed amendment in
which the member talks about organisations of employees. That goes to the heart of the
principle of the Bill which has already been agreed to in the second reading stage.
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Hon TOM STEPHENS: Can I speak to that?
The CHAIRMAN: I am prepared to take some argument so chat we can clarify the
situation because I am sure that it will arise at some later stage in the debate,
Hon TOM STEPHENS: The Legislative Council adopted the motion that the Bill be read
a second time on an argument from the Minister in this place drawing attention to the
claim that as a party and as a Government he was not making an assault on the
organisations representing employees. We have here a way of ensuring chat the
Minister's arguments, which at least convinced members opposite to vote for the second
reading of the legislation, can be given legislative framework.
Hon PETER FOSS: I believe this is plainly a Bill that is between employers and
employees. That is the whole thrust of the Bill. It is not a Bill about agreements between
employers and unions. That is in no way an attack on unions; it is just happens to be the
nature of the Bill.
Hon JOHN HALDEN: I do not want to draw coo long a bow about this. However, if we
make the assumption that unions oversee awards and have predominandly developed
awards in the first place and consider the Minister's proposed amendment on the
Supplementary Notice Paper the intention of which is chat where a workplace agreement
expressly says that, as with the conditions of an award, unions will be permitted to
represent people within the bargaining process, it seems to me that, for the sake of
consistency, those who develop awards in the first place should be a party to these
agreements, bearing in mind that award conditions can apply.
Hon TOM STEPHENS: Mr Chairman, I know that you have previously indicated to the
Committee that you do not want members to allude to clauses to be debated in the
Chamber subsequently. Unfontunately in this situation it is important that we touch on at
least some of the clauses that are germane to your making a ruling on this question. For
instance, clause 10 says -

Subject to subsection (2), an organisation of employees may as part of a collective
workplace agreement undertake to the employer and the employees under the
agreement that it will conduct its affairs..

Clearly, the legislation as proposed by the Government contains a reference in clause 10
at least - I have not been through every clause in this legislation - to organisations of
employees, specifically unions. It would be extraordinary if, in the face of that clause
and in the face of the Minister's clearly stated defence of that legislation in the second
reading debate, my important amendment were to be ruled out of order. That would
place clause 10 at some risk.

Ruling by the Chairman
The CHAIRMAN: Order! Members, I must rule the amendment out of order because it
is attempting to bring into a workplace agreement unions as full parties, which is clearly
not the intention of the Bill. The Bill has established a separate regime for workplace
agreements and, particularly in view of clause 4, which the Committee has already
agreed to, it has already been clearly established that workplace agreements will be
separate and distinct from the existing system.
In support of my ruling I refer members to Standing Order No 237(a) and (b). In
addition, at page 491 of Erskine May's Parliamentary Practice, on proceedings in the
House of Commons for inadmissible amendments, it says -

(3) An amendment must not be inconsistent with, or contrary to, the bill so far as
agreed by the committee, nor must it be inconsistent with the decision of the
committee upon a former amendment.

Point (5) in that section also says -

An amendment, which is an equivalent to a negative of the bill, or which would
reverse the principle of the bill as agreed to on the second reading, is not
admissible.
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To support that further, the House of Representatives Practice by Browning notes also
that inadmissible amendments are amendments which are nor consistent with the context
of the Bill, and Odgers on Australian Senate Practice in the sixth edition notes that "An
amendment which is a direct negation of the object and subject matter of a Bill, as read a
second time, is not in order." Therefore, [ rule the amendment moved by Hon Tom
Stephens out of order.

Committee Resumed
Hon TOM STEPHENS: Mr Chairman, I wonder if 1 could direct your attention to the
amendment again to see if there is anything left within it, after Your ruling, that you could
leave me with as being admissible? In particular, you might have taken offence to part
(ii), which refers to employers and organisations of employees. On the basis of the
argument that you so carefully constructed to support your ruling, you have in fact very
clearly clarified and characterised what we have always feared this legislation was all
about. In the face of your ruling I hope you will at least leave me with an opportunity to
move an amendment which would have my amendment read "(i) employer/employees"
and "(iii) employers, organisations of employers and employees".
The CHAIRMAN: I can leave the member part (i) of his amendment, which in effect
gives him the wording already in the Bill, but I cannot allow parts (ii) and (iii).
Hon DOUG WENN: I wonder if you would give a bit more consideration to the
member's request - because we instantly went into the area of unions - and consider
parents acting on behalf of a juvenile under this system. The way this is worded needs to
be looked at a little more seriously. I take Hon Torn Stephens' point, and I would also
ask that you give him time to submit another amendment. It could rake in the point about
parents acting on behalf of their juvenile children. If the Minister is willing, this clause
could be reworded to be a bit more appealing to other members of the House.
The CHAIRMAN: Order! The member is drawing a long bow in equating parents with
organisations and employees- A more relevant word may be "agent". I am happy to take
a little further debate, but I do want to proceed with clause 5.
Hon GEORGE CASH: It is not a question of the exact words but a question of the
substance of the amendment. One can substitute any example one wishes, but in the end
one has to come back to the substance of what is being put. The Chairman has correctly
identified that the amendment is inconsistent with the general principles of the Bill, in
particular those enunciated in the second reading. We can go on all night trying to raise
examples to urge the Chairman to change his mind, but such an inconsistency in an
amendment is not acceptable, and all the urging in the world should not see you depart
from the ruling, Mr Chairman. You have quoted from Erskine May and referred to
Browning and Odgers, and I would have thought members would accept that your ruling
is correct and that it is now time to get on with the balance of the debate.
Hon CHERYL DAVENPORT: I am not seeking to disagree with your rulng,
Mr Chairman, but I want to draw to your attention an article in The West Australian dated
Wednesday, 25 August and entitled "Kierath offers TLC work law changes". Several
sections which might relate to this clause were dealt with by Minister Kierath. It says -

New rules concerning unfair dismissal of employees and strict guidelines within
the legislation on the appointment of bargaining agents for employees were two
areas Mr Kierath suggested could be amended.
Amendments on these points would be considered because there were
con sequences that were never intended, he said.

It then goes on to say -
Other amendments he believed might be acceptable included clauses ensuring
that:
Workers could be represented by an agent at all times and that the employer must
recognise such an agent.
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Employers could not sack employees for taking legitimate industrial action during
negotiations on a work place agreement.

Those were direct quotes from the Minister in another place, and I would have thought
that clause 5 to some degree related to those comments.
The CHAIRMAN: I have made a ruling which is supported by our standing orders,
Erskine May, Odgers and Browning. We cannot continue to argue on that ruling ad
infinitumn. I therefore invite the Committee to progress.
Hon TOM STEPHENS: I notice that the amendment on the Supplementary Notice Paper
to be moved by Hon John Halden relates to a subsequent pant of this clause which I wish
to amend.
Hon George Cash: Who is running the Committee?
Hon TOM STEPHENS: We are all members of this Committee.
Hon Tom Helm: You are not running the show. You have got muggins to run the show
for you.
Hon George Cash: I was worrying about the time.
Hon TOM STEPHENS: I draw the Committee's attention to page 4, lines 6 to 9,
paragraph (b) which should be amended to clearly embrace the objectives the Opposition
believes the legislation should include.
The CHAIRMAN: Order! The standing practice is that amendments foreshadowed in
the Supplementary Notice Paper take precedence over amendments moved from the
floor. We will therefore adhere to that principle. The amendment foreshadowed in the
Supplementary Notice Paper by Hon John H-alden will have preference unless he
withdraws it.

Hon JOHN HALDEN: I seek leave to withdraw from the Supplementary Notice Paper
amendment No 51 and deal only with amendments 52 and 53. If Hon Tom Stephens
wishes, he can move a further amendment later.
The CHAIRMAN: That situation has been dealt with; we cannot revisit that now.
Hon JOHN HALDEN: Hon Tom Stephens was moving a further amendment to
amendment No 5 1(b), not 5 1 (a).
The CHAIRMAN: Why does Hon John Halden not move the amendment?
Hon JOHN HALDEN: I withdraw amendment No 51 standing on the Supplementary
Notice Paper and replace it with the following -

Page 4, lines 6 to 9 - To delete the lines with a view to substituting the following -

(b) which provide for rights and obligations of the parties in relation to one
another, including rights and obligations that are to take effect after
termination of employment; and

(c) which provide terms and conditions no less than the terms and conditions
which would apply to the contract of employment under the relevant
award.

The CH-AIRMAN: That amendment is out of order because it refers to a relevant award.
We are back to square one.

Point of Order
Hon TOM STEPHENS: I do not want the situation to move beyond this. I fear that the
Chairman has said that as a member has put amendments on the Supplementary Notice
Paper, thereby foreshadowing them, another member referring to the amendments on the
Supplementary Notice Paper can somehow be ruled out of order.
The CHAIRMAN: What is the point of order?
Hon TOM STEPHENS: Surely, Mr Chairman, you will not rule that another member of
this Committee cannot move an amendment -
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The CHAIRMAN: There is no point of order, I am not ruling that. I am ruling that the
amendment moved by Hon John Halden on behalf of Hon Tom Stephens is out of order
because it is inconsistent with previous parts of the Bill which were agreed to by the
House during the second reading.
Hon TOM STEPHENS: At the second reading debate it was specifically spelled out to
the House that this legislation was not designed to reduce the salary level of Western
Australian workers. Surely my amendment cannot be ruled out of order on the basis that
the argument put to the community, and to the media in this and the other place, was
specifically that there was nothing in this legislation that would attack wages and
conditions. This provides a safety net by indicating it is not under attack in the
legislation in any event.
Hon Derrick Tomlinson: You promised a cogent argument.
Hon TOM STEPHENS: The cogent argument was put by the Minister that the
legislation would not attack the safety net enjoyed by ordinary workers in Western
Australia. The amendment provides for nothing more than the fact that the Minister has
said that this legislation will not assault the working conditions of the community in
Western Australia. How can it be ruled as inconsistent when I have endeavoured to
include in the amendment the Minister's claims? The Minister cannot have it both ways;
either it is an assault on the ordinary wages and conditions and therefore my amendment
is out of order, or my amendment is in order because the Minister's claims about the Bill
are correct.
The CHAIRMAN: There is no point of order because it is out of order to tie terms and
conditions of a workplace agreement to the relevant award. It was the purpose of the
legislation not to gauge workplace agreements against the award system.
Hon TOM STEPHENS: If I deleted the words "under the relevant award" -

The CHAIRMAN: Order! I suggest that the member go away and work out exactly
what he means to move. If that fits in with some subsequent stage of the debate, we will
accept it as an amendment.

Committee Resumed
Hon N.D. CRIFFITHS: I join with my colleagues in their expression of abhorrence of
the fact that the trade union movement will be excluded from this new regime of
workplace agreements which, as the Minister has pointed out, are clearly intended to
override the Industrial Relations AcL. Of course, the Committee agreed to that
proposition in dealing with clause 4.
The CHAIRMAN: I believe the member's microphone is not workdig, and the Hansard
reporter is having an enormous amount of difficulty hearing.
Hon N.D. GRIFFITHS: I would never accuse Hansard of being as deaf as those
opposite.
It was suggested that when people were talking on behalf of an employee, it
automatically meant a union in the minds of those listening to the debate. Hon Doug
Wenn raised the situation of an infant. I am concerned no: only about the employees of
Western Australia in general, but also specifically about what can happen to infants. I
am concerned that infants can go to work at a relatively tender age;, certainly by virtue of
the fact that they are infants, they are under the age of 18. People differ in their rate of
maturity.
Hon Derrick Tomlinson: That is obvious.
Hon N.D. GRIFFITHS: It certainly is obvious. I suggest that an appropriate method of
overcoming -

Hon Derrick Tomlinson interjected.
The CHAIRMAN: Order! If the member addresses the Chair, interjections will cease.
Hon N.D. GRIFFITHS: The point I am raising is not a juvenile one, but seeks to address
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the difficult position in which juveniles - wham I am referring to as infants - find
themselves. Therefore, I move -

Page 4, line 5 - To delete the word "and" after the word "employees" and
substitute "er a guardian on behalf of an infant".

In moving this amendment I am conscious that consequential amendments to later
clauses in the Bill will need to be moved. However, I stress to members that I am
concerned about the unequal bargaining situation that workers generally will find
themselves in, and I am specifically concerned about the plight that relatively immature
infants may find themselves in.
Hon PETER FOSS: The Government opposes the amendment because it believes that if
a person is unable to understand his rights and obligations, he should not enter into the
agreement at all. Clause 29 deals with this matter, because it requires that the
Commissioner of Workplace Agreements be satisfied in certain matters. If the
commissioner is not satisfied that the person is able to understand the agreement, it
should not be registered. The Government does not believe it is appropriate that in those
circumstances an adult should enter into anx agreement on the infant's behalf in his stead.
Hon 101-N HALDEN: It is unfortunate that in the great considerations of party rooms
we forget the obvious. The point made by Hon Doug Wenn is the obvious. I stress to
members opposite that there is no industry in this country that exploits kids more than the
fast food industry. McDonald's will be the first company in this State to adopt workplace
agreements. Members can bet their bottom dollar on that. This amendment is not
outrageous. Members on this side of the Chamber did not even consider it in the party
room among our highfaluting discussions. However, the reality is that there is no sector
in which the exploitation of the young is higher than in the fast food area. This will be a
classic example of exactly the worst features we have highlighted in this Bill from day
one. I cannot see for the life of me how the Government can object to a minor having a
guardian present in discussions about a workplace agreement.
Hon Peter Foss: That is not the amendment; you had better read what the amendment
states.
Hon JOHN HALDEN: Hon Peter Foss had better have a look at the amendment. The
guardian should be able to be involved in that process.
Hon Peter Foss: No-one is stopping him from being involved.
Hon JOHN HALDEN: The reality is that if a minor were involved in any other form of
contract, he would need the consent of his parents. If a hire purchase contract were
involved, the parent would sign that contract.
Hon Peter Foss: That is an interesting view of the law.
Hon JOHN HALDEN: I would be happy to be proved wrong. That is the concern of the
Opposition. How can the Government allow this situation? How is it equitable for a
child, minor or infant to negotiate a workplace agreement with an employer? It is not an
equitable situation. The Minister said that clause 29 would provide some protection.
However, if a prospective employee did not sign a workplace agreement, he would not
get the job. If he did not get the job, he would be discriminated against on the basis of
not signing the workplace agreement. That highlights the Opposition's annoyance and
position on this Bill from the beginning. It is a classic example of the problems with the
Bill.
Hon T.G. BUTLER: I express my concern about the Minister's attitude to this
amendment, which goes to the heart of the document and the argument against it. This is
a fairly complex document. No 16 year old would have any hope of understanding this
agreement without the assistance of a parent or guardian. The Minister said that under
the terms of clause 29 an agreement would not be registered if a prospective employee
did not understand that agreement. However, if an infant wanted a job badly enough, he
would say he understood the agreement whether or not he did. Therefore, this clause
does not offer the protection the Minister claims. It would be wrong of the Minister to
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reject the proposed amendment on the basis that clause 29 provides protection, because
that can be easily go: around.
Hon PETER FOSS: The comments by Opposition members indicate their lack of
understanding of their proposed amendment. They seem to think it provides protection.
Clause 14, which deals with bargaining agents, provides a process for representation. We
are dealing with the panics to the agreement. It has been suggested that parents should
be able to enter into an agreement which binds their child. That is probably one of the
most classic uses of paternalism. The proposed amendment means that a child will be cut
out of the deal and, provided the parent understands the agreement, the child wili be
bound by it. This amendment would achieve the exact opposite of the Opposition's
intention. It would allow children to be bound by their parent whether or not they liked
it. If children wanted some assistance during the course of the negotiations their parents
could bargain for them, but the important protection is that unless they are full, frank and
clear parties to the agreements and are capable of understanding them, the commission
will not register the agreements The parents cannot lock them into any such agreements.
It is a wonderful suggestion by the Opposition that parents should be able to bind their
children to agreements whether or not their children understand them. I am sure the
Opposition does not intend that, but it is the result of its proposed amendment.
Hon T.G. Butler- I do not believe it.
Hon PETER FOSS: The member does not believe anything because he does not
comprehend anything.
Hon T.G. Butler: You do not comprehend human nature.
Hon PETER FOSS: I have a 15 year old son who has had a number of jobs. His current
job is in the fast food industry, and he is doing better in that job than in his previous job.
He negotiated the terms of those jobs himself.
Hon Tom Helm: Is he on an award?
Hon PETER FOSS: The job in which he had the hardest time was covered by an award,
but he is doing better now in the fast food industry. I would nor like to try telling a
15 year old what the terms of his employment agreement will be. I do nor know what the
children of other members are like, but my son would not take too kindly to being told by
his parents what to do. Younger children who do no: understand these matters should not
enter into workplace agreements. I would have expected members opposite not to want
children entering into agreements they do no: understand. Their parents should not be
able to bind them in indentures Or against their will or understanding.
Hon TOM ]HELM: I have heard some drivel in my time and this must be the best. We
cannot allow a mother or father to be maternalistic or paternalistic. This suggestion has
been made by the member of a party which believes in family values.
Hon Peter Foss: Do you want them working in the coal mines?
Hon TOM ]HELM: That is what the Minister wants. The Minister has suggested that
clause 29 will provide protection, but that allows the commissioner to make a decision on
behalf of the child rather than the parents. I do not know whether the commissioner will
be Father Christmas or the good fairy.
How will the inclusion of a guardian in the clause affect the thrust of the Bill which is
supposed to give people the freedom of choice? I could understand an objection if the
Chairman in this place gave a direction regarding the freedom of choice but I cannot
understand how anyone can justify preventing a mother, a father or a guardian from
takting the interests of a child into account.
Hon Peter Foss: It does not do that.
Hon TOM HEL M: The Minister said that we were guilty of being paternalistic or
nmaternalistic.
Hon Peter Foss: The member did not listen. There were interjections, I give him that
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Hon TOM HELM: The Minister has referred the Committee to clause 29.
Hon Peter Foss: I referred to clause 14.
Hon TOM HELM: We did not refer to clause 29. The Minister's face is turning red. He
is ashamed of what he is doing. The Minister is crying to tell us char a commissioner
would be the person responsible for the interests of children under this Bill. He went on
to say that if a person were incompetent or did not understand an agreement that person
should not sign the agreement. That is right, whether a mother, a father or a
commissioner tells a person to sign an agreement. Protection should be provided for
people who are unsure about what they are signing. The proposal by Hon Nick Griffiths
is that a mother, father or guardian should protect the interests of young people with any
agreement young people may sign.
We have not seen the agreements. We do nor know whether they will include the age of
the person who will sign. Ic might include the age of the person, it might not.
Hon Tom Stephens: How will the commissioner know?
Hon TOM HELM: That is the question to be asked. We are told that clause 29 will fix
the situation. It does not include anything about a commissioner satisfying himself that
someone is old enough to understand the agreement. It does not say that the
commissioner must cake certain actions to satisfy himself that a person can understand an
agreement. It does not lay down the rules about the commissioner's obligations, except
to say chat he must satisfy himself that a person understands an agreement. What is the
objection to the amendment? Why would anyone belonging to a parry that represents
peace and understanding tell us that family values are nor recognised on this side of the
Chamber? How can any member say that it is offensive for a mother, father or guardian
to want to protect a child's livelihood? That is, a child who is going for a job.
We find no difficulty with the amendment. Ir is not a typical thing to ask anyone, but it is
a joke that the Liberal Party in this State tells us that a commissioner - the heavy hand of
Government - appointed by the Government is a person who can best look after the
welfare of our children. Is that what the Minister says?
Hon Peter Foss: No! I have already said it. The member did not listen the first time and
there is no point in repeating it because he will not listen a second time.
Hon TOM HELM: The Minister will not accept the amendment.
Hon Peter Foss: Read clause 14. 1 said it last time, and the member did not listen.
Hon TOM HELM: The Minister is crying to hide his embarrassment. He should get up
and tell the Committee -

Hon Peter Foss: You are filibustering again!
Hon TOM HELM: Excuse me! This is the first time I have spoken.
Hon Peter Foss: It is filibustering.
Several members inteujected.
The CHAIRMAN: Order! Let us return to discussion on the clause.
Hon TOM H4ELM: We have been told that we are filibustering. We will not be told that
again.
Hon Peter Foss: You did it for days during the second reading.
Hon TOM HELM: The Minister should get advice or report progress. The Minister
should tell the Committee why a guardian, a mother or a father would not be a rightful
representative of a young person.
Hon DOUG WVENN: H-ansard tomorrow will show that the Minister made a mistake
because he has referred the Committee to clause 29.
Hon Peter Foss: And clause 18.
Hon DOUG WENN: Is it 18?
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Hon Peter Foss: It is clause 14.
The CHAIRMAN: We are dealing with an amendment to clause 5.
Hon DOUG WENN: The Minister, in trying to help us understand, referred us to clause
29 because it would compensate for the provisions of clause 5. He is wrong. Now he
refers us to clause 18.
Hon Peter Foss: I said that before. The member did not listen.
Hon DOUG WENN: Tomorrow Mansard will show that the Minister made a mistake.
He is trying to correct himself now so that he will not need to correct Hansard tomorrow.
Hon Tom Helm was correct earlier about clause 5. If we allow this legislation to go
through we will be creating a huge disaster.
The amendment moved by Hon Nick Griffiths is clear. A very significant point is to be
made. I take the Minister's point that he cannot tell his 15 year old child what to do.
Perhaps I have better communication and negotiation with my 15 year old children. I
direct them if they need it. In times like this, when people enter a workplace agreement
perhaps some employers will not have many scruples about what they will get out of
their workers. Under this Bill, not many employees will receive a fair go. The Minister
must have a more reasonable attitude to this important but very simple amendment. I do
not know about the Minister, but I have always protected my children throughout their
lives, whether it be during their schooling or when entering employmentL If I can
contribute in any way to my children's welfare or employment I stand by them strongly.
Perhaps the Minister has a different attitude from other parents. However, in this State
many parents are similar to me. They will not direct their children in this sort of matter
they will advise them. After spending years in the work force a parent will have more
idea about whether an employer is trying to rip off someone, and will question that sort
of activity.
Hon Peter Foss: The amendment is writing in a direction; it is not advice.
Hon DOUG WENN: We will give advice, as a guardian or a parent. We will advise our
children on the best action to take.
Hon Peter Foss: That is not what the amendment says.
Hon DOUG WENN: My child might say that he wants the job and will take what is
offered, but I would advise him and put him on the right track.
Hon Peter Foss: Do you think that is what the amendment says?
Hon DOUG WENN: It does. It is very simple.
Hon Peter Foss: You are.
Hon DOUG WENN: Of course, I do not have the Minister's experience in the law!

Withdrawal of Remarks
The CHAIRMAN: The last comment by the Minister was unparliamentary. Previous to
that, the member on his feet made some implication about another person deliberately
altering Hansard - although I think that was not intended. I did not pull up the member
at the time but I ask that members on both sides of the Chamber pay the normal
parliamentary courtesies to other members.
Hon PETER FOSS: I withdraw.
Hon DOUG W ENN: You are right, Mr Chairman. The implication was that the Minister
could go away and change Mansard. However, the Minister knows that under standing
orders he cannot do that. If the inference was taken that he would do that, I withdraw,
but I did not mean it that way.

Conmmittee Resumed
Hon DOUG WENN: The Minister must look at this amendment. If this Chamber allows
this clause to go through as printed, we are on the way to a disaster down the trak which
we should prevent, If not, everything will totally be in the hands of the employer, and
employees will have nothing. The Minister referred to clause 29.
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Hon Peter Foss: Yes.
Hon DOUG WENN: When clauses 5 and 29 are put together, the prospect is more
frightening. The Minister must think seriously about Hon Nick Griffiths' amendment as
it is right. For same years we have classified an 18 year old, not a 21 year old, as an
adult. As I said during the second reading debate. I will be moving amendments at a later
stage.
Hon N.D. GRIFFITHS: I am concerned that the Minister has misinterpreted my
intentions in moving the amendment. I said words to the effect that if the amendment
were passed, consequential amendments would be required. In using those words, I had
in mind amendments which would prevent infants from being bound in an inappropriate
way by a guardian.
Hon Peter Foss: I am glad that you agree with my interpretation.
Hon N.D. GRIFFITH-S: The words were left by themselves without any reasons. What
the Minister said may, and probably would, come to pass. However, in moving the
amendment I made it clear that I envisaged consequential amendments. We are dealing
with one clause at a time. However, taking on board the Minister's comments, and the
fact that the Minister and the Government are concerned, I trust, to protect the interests of
infants, I seek leave to withdraw my amendment.
Amendment, by leave, withdrawn.
Hon N.D. GRIFFITHS: I move -

Page 4, line 5 - To add after the word "employees" the words "in the case of an
infant, a guardian on behalf of an infant jointly with the infant".

I trust this will address the Minister's concerns. I was cognisant of this concern when I
moved my amendment, and those in the Chamber at the time would be aware that it was
written down quickly and, I regret, with minimal consultation with my colleagues.
However, the Opposition takes its role as part of a House of Review seriously. It is our
intention, if possible, to make positive changes to this legislation, which we regret is
before the Chamber.
Hon PETER FOSS: I am very pleased that IHon Nick Griffiths acknowledged the point I
raised. I suspect that Hon Tom Helm, Hon Tom Butler, and Hon Doug Wenn will
apologist to me for accusing me of having it wrong.
Hon Doug Wena: Do you want to borrow my hankie?
Hon PETER FOSS: It is with some satisfaction that I say that. Also, the amendment
should contain the word "or" to replace the "and" within the paragraph. I do not accept
the member's amendment.
Hon Tom Stephens: It responds to your invitation.
Hon PETER FOSS: I was pointing out how dreadfully backward the previous
amendment went, but that did not mean I was advocating any alteration. The point
remains that as far as the Government is concerned, the whole nature of the Bill provides
appropriate protections.
It is strange that this idea has emerged at the last minute; I do not say thatt good ideas do
not emerge in that way, as I had many good ideas myself which became part of the
previous legislation before the Chamber! However, it is strange that the genesis of this
idea was the slight upset felt by the Opposition that it was unable to have unions within
this provision, and the embracing of parents as a substitute for unions is an interesting
solution. I understand the point being made, but it is not appropriate to make this change
within the scheme of the Bill. The Bill contains sufficient protections.
Regarding the advice referred to by Hon Doug Wenn, of course that can be given. Also,
the representation to which other members referred is allowed through clause 13. The
important point is who enters the agreement. Employment contracts are not entered into
by guardians on behalf of children, and that should continue to be the case. It seems
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strange to have a party which wants things to remain as they are conducted under the
Industrial Relations Act, yet suddenly wants a new system with guardians entering
agreements. Frankly, if an infant is not sufficiently able to enter an agreement, it should
not be entering into one at all. We do not believe that the situation is improved by having
the guardian as a joint person entering the agreement. We have probably done this point
fairly well to death. I will be opposing the amendment.
Hon DOUG WENN: In regard to the Minister's wanting an apology, all I can say is.
"Hold your breath."

Hon Peter Foss: I will not even try.
Hon DOUG WENN: I take into account what the Minister was saying about clause 14. 1
would have thought that, if he looked at what is provided between lines 5 and 14, he
would realise that the amendment moved by Hon Nick Griffiths is complementary to that
clause. It basically flows into it. Juveniles in our work force need looking after. It is not
a matter of an arrangement between adult and adult. At times there will be an
arrangement between an adult and very young people. We all know that at the age of 15,
coming straight out of school, young people can be naive when it comes to obtaining a
job. I suggest that the amendment put by Hon Nick Griffiths is very acceptable and
complementary to clause 14. 1 urge the Minister to have another quick look at the
amendment and to accept it.

Hon JOHN HALDEN: I am not suit whether I have the Minister's point correctly, but if
he is saying to me that a child of 14 who wants a job in a fast food outlet cannot grasp the
concept of a workplace agreement -

Hon Peter Foss: They cannot satisfy Proposed section 29.
Hon JOHN HALDEN: For a situation to arise in which there is a problem, the child must
be in a position to acknowledge that there is a problem at the time when the
commissioner would look at it - shortly after commencing employment. A child - maybe
not the Minister's child and, hopefully, not mine - may not be in a position to
acknowledge that. The other solution to the problem is perhaps for the child not to have
a job at all. Another problem is that it really is, as Hon Doug Wenn said, take it or leave
it for the child. The child either takes the workplace agreement or does not get the job.
The only issue that I wish to raise is that I do not believe too much choice is provided.
The Minister claimed that one of the hallmarks of the legislation is choice. As well, there
is another concept with which we have not agreed but which we are prepared to develop
about protection.

Hon Peter Foss: How does a guardian change that situation other than dress it up so that
it looks better?

Hon JOHN HALDEN: If a child is going to be exploited -

Hon Peter Foss: His parents should allow him to do it?

Hon JOHN HALDEN: Of course not. The Minister is now being silly.
Hon Peter Foss: No. I don't think you are adding any protection.

Hon JOHN HALDEN: A guardian would have more opportunity to be able to see the
pitfalls, if there were any, than would a child of 15. All we are saying about protection is
that the Minister should provide that other incremental safety measure. That is not
contrary to the philosophy of the Bill. The Minister has missed the significance of the
amendment. It does not run contrary to the Government's proposal. It would be in the
best interests of infants for this change to be made. What is more, I do not see that
employers would be so disadvantaged by the situation. Many of them would probably
welcome it as their own protection.
Hon Peter Foss: They might make it look as though the kid was actually agreeing,
whereas it was actually the parent.
Hon JOHN HALDEN: We can get around that problem as well. But we would need to
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address that. It is an added safety mechanism that could quite easily be fitted in and not
compromise die Bill in any way whatsoever.

Division
Amendment put and a division called ror.
Bells rung and the Committee divided.
The CHAIRMAN: Before the tellers tell, I cast my vote with the Noes.
Division resulted as follows -

Ayes (13)
Hon T.G. Butler Hon John Halden Hon Bob Thomnas
Hon Kim Chance Hon Mark Nevill Hon Doug Wenn
Hon J.A. Cowdeil Hon Sam Piantadosi Hon Tonm Helm (Teller)
Hon Cheryl Davenport Hon J.A. Scott
Hon N.D. Grifiths Hon Tom Stephens

Noes (15)
Hon George Cash Hon Peter Foss Hon. R.G. Pike
Hon E.J. Chariton Hon Barry House Hon B.M. Scout
Hon MJ. Criddle Hon P.R. Lightfoot Hon W.N. Stretch
Hon B.K. Donaldson Hon P.H. Lcckycr Hon Derrick Tomlinson
Hon Max Evans lion M.D. Nixon Hon Muriel. Patterson (Teller)

Pairs
Hon Murray Montgomery Hon A.J.G. MacTieman
Hon N.R. Moore Hon Graham Edwards

Amendment thus negatived.
Hon TOM STEPHENS: Mr Chairman, earlier in Committee you gave me some very
good advice when you told me to rake some advice on this clause. [ did that and I have
discovered a way of constructing my amendment to lines 6 to 9 that would enable me to
move the amendment that deals with the proposition that I was putting to the Committee
earlier but in such a way that would avoid running the risk of being ruled out of order by
you. I move -

Page 4, lines 6 to 9 - To delete the lines and substitute the following -

(b) which provide for rights and obligations of the parties in relation to one
another, including rights and obligations that are to take effect after
termination of employment; and

(c) which provide terms and conditions no less than the tenms and conditions
which the employee would enjoy were the employee nor parry to that
agreement.

I do not need to speak at length to the amendment because I have addressed the point you
made in your ruling, Mr Chairman, about why my previous amendment presented you
with difficulties: nonetheless [ have still been able to construct a clause that addresses the
point I was making. This legislation needs to avoid being an assault on the wages and
conditions of the ordinary Western Australian in order to ensure that it reflects the type of
Bill the Minister in the second reading debate claims it is. I feel confident that the
amended amendment will avoid running that risk because it makes no reference to the
award and it is just as applicable to non-award employees as to award employees. Ruling
against this amendment would be to assert the purpose of the legislation is to reduce
employees' terms and conditions. Mr Chairman, you would not cast that allegation
against the legislation because the Minister's own members would desert him as he
presses on with the Bill.
Hon PETER FOSS: Essentially the member has answered his own argument. Whatever
the words say the essence of his amendment is to try to make all workplace agreements
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over-award payments. That being the case it is totally against what the Government
intends to achieve. We intend to get a system which is different from the awards and
therefore we oppose it.
Hon TOM STEPHENS: If that is what the Minister really means to go on the record
about this legislation, now is the opportunity for his own members to desert him. As I
have understood the debate, and as it has been run in the second reading stage of this Bill
and in the wider community, the Minister's statement is exactly opposite to the argument
that has been recorded in response to my amendment. The Minister contends that this
legislation is aimed at doing exactly what we feared it might do, and said it might do, but
which the Minister has regularly said it would never do.
Hon Peter Foss: Nonsense!
Hon TIOM STEPHENS: In response to the amendment [ moved, Hon Peter Foss said that
this legislation would do exactly what we have feared the legislation would do; that is, to
amount to an assault on the award conditions.
Hon Peter Foss: No.
Hon TOM STEPHENS: Perhaps the Minister can explain that to the Chamber.
Hon Peter Foss: If you cannot follow it I will never be able to explain anything.
Hon 101HN HALDEN: [ understand the Minister's difficulty; I have sat at that position
and often wanted the process to quicken.
Hon Doug Wenn: But you knew what you were doing.
Hon JOHN HALDEN: It is a legitimate question and I would like an answer in terms of
how the provisions that exist in this Bill do not encourage the likelihood of people getting
less under workplace agreements than they currently enjoy under an award. The
amendment provides a safety net.
Hon PETER FOSS: I would have thought this is obvious to everybody. Let us take this
situation: I will put it in nice simple terms.
Hon Tom Stephens: Thank you, Mr Foss.
Hon PETER FOSS: If I offered the member four apples, four bananas and four oranges
for his pay and, for instance, we wanted to change the conditions, we would have two
alternatives. I could give the member 5 000 lemons.
Hon Doug Wenn: You have 16 lemons on that side.
Hon PETER FOSS: That would not include four bananas, four apples or four oranges. It
would be a lot more than, but it would not include, those three things I have mentioned.
The member could in fact have far better conditions without including what he presently
has.
Hon Kim Chance: The Minister has missed the point of the amendment altogether.
Hon PETER FOSS: You could have better conditions, but they do not need to include
the same conditions as the other person had. A workplace agreement will give greater
flexibility to enable people to have the sorts of agreements that are suitable. There are
many things in awards which are totally annoying to everybody involved. They do not
suit the particular workplace. If one wants to keep everything in an award, one must
remember some of the things that awards deal with. For example, some provisions in the
award drive everybody batty. Hon Kim Chance gave that lovely example of the award
that did not allow the use of wide combs.
Hon Kim Chance: But the system changed that.
Hon PETER FOSS: That is an example of where a condition could be left out and
everybody would be better off;, we would not even have to add anything else to it. Not
everything in an award is necessarily what everyone wants or what is best for them. The
purpose of a workplace agreement is to allow people to construct ant agreement which has
the things they want. Members opposite might say that means people's conditions will
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always go dawn. Frankly, an agreement not to prevent wide combs is an improvement:
It will allow for the use of wide combs and will result in more money being paid. That is
taking away one condition of the award which will be a benefit and providing more
money, which means they will benefit twice. One cannot assume that awarts, with their
centralised fixing systems. ame necessarily going to be the best thing for everybody in a
particular workplace.
Hon KIM CHANCE: I am not speaking because the Minister raised the question of the
wide comb dispute, but because of his fundamental misunderstanding of the amendment.
Under the amendment, paragraph (c) does not say terms and conditions will be the same
or better, which is essentially what the Minister is saying they would be. It says "no less
than the terms and conditions the employee would enjoy were the employee not party to
that agreement". That does not mean four apples, four oranges and two and a quarter
lemons. It means maybe 15 pears, which is equal to or exceeds -

Hon Peter Foss: How do you think it would work?
Hon KIM CHANCE: A judgment can be made on that basis. The Minister has made
this, in the drafting of the Bill, extremely difficult because of the incompetent wording of
clause 29, to which he referred before. There would have been no need for Hon Tom
Stephens' amendment had it been required that before the commissioner registers an
agreement, the commissioner should make a decision on the fairness of the contract
submitted for registration.
Hon Peter Foss: Do you know what the panies are meant to do?
Hon KIM CHANCE: I think we have submiuted that there will be some circumstances
where one of dhe two panics to the agreement coming before the commission for
registration will have very little choice. It will be a choice of "This is what my
prospective employer has offered me as a prospective employee and I either take the
offer or go away and look for another job." That will inevitably happen. I am not so
blind that I cannot see that it even happens now in some respects, but I am suggesting
that it would happen on many more occasions. However, because the commissioner will
have no power to say that the contract submitted is unfair, it is all the more important that
Hon Tom Stephens' amendment be incorporated in the clause.
Hon TOM STEPHENS: My colleague, Hon Kim Chance, has put the argument exactly.
The Minister does have a way of bullying members into thinking that they have actually
said something that was quite wrong; he fulminates and leaves one thinking that maybe
one has not phrased things as well as one might. Hon Kim Chance explained that the
amendment did exactly what I intended it should do and is exactly in accord with the way
the Minister has protested in the community and in the second reading debate that the
Bill is not an assault on the wages and conditions of ordinary Western Australians. I anm
pleased that Hon Kim Chance has spelt out quite compellingly to the House why the
amendment meets the objectives that should be included in this legislation that the
Minister has indicated previously are not ruled out by the legislation - that is, a protection
of the award conditions for ordinary Western Australians - and that we would ensure that
no terms and conditions would apply to an employee that were less than those if they
were not party to an agreement. I am hopeful thac the Minister will now be attracted to
this amendment.
Hon N.D. GRIFFITHS: If the intention of this Bill is to make employees better off,
would not the Minister's concerns be dealt with by. instead of going along with the
expression "the terms and conditions", setting out certain core terms and conditions
similar to the core terms and conditions that the Government is proposing with another
piece of legislation, the second part of its trifecta?
Hon Peter Foss: We intend using the Minimum Conditions of Employment Bill to deal
with that safety net, otherwise we are not putting in the sorts of provisions that this
amendment suggests.
Hon N.D. GRIFFITHS: That was not the point that I was making. This amendment
deals with "terms and conditions no less than the terms and conditions which the
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employee would enjoy were the employee not party to that agreement". The Minister's
argument dealt with certain varieties of fruit and made an interesting observation -

Hon Peter Foss: A correct observation.
Hon N.D. GRIFFTHS: It could be a correct observation, depending on the
circumstances. However, if this Bill is about improving the conditions of the employees,
would it not be appropriate to provide that employees, as is envisaged in this clause, had
certain protections no less than core terms and conditions that employees would enjoy
were the employees not party to that agreement? I am aiming to remove from the
Minister's concerns the raft of matters dealing with awards which, in the Minister's view,
may not be appropriate for particular workplaces but would, at the same time, provide
that employees in the category to which Hon Tom Stephens referred did not suffer
disadvantage. Where does the Minister stand on this issue?
Hon Peter Foss: I do not think that is appropriate.
Hon J.A. SCOUT: It is difficult to understand why Hon Tonm Stephens' amendment
would weaken the Bill unless we were looking at weakening the conditions of workers. I
do not accept any of the fruit arguments, nor do I accept the argument of the widened
shearing combs. In fact, I think the Minister when he uses that argument should
understand that the combs were opposed because the shearers stretched them out by hand
in the early days when they cut sheep.
Hon Peter Foss: That was not the reason. It may have been the excuse and there is a big
difference between the two.
Hon J.A. SCOTT: How will this amendment create a problem? Unless the Minister
wants to reduce the conditions, this amendment will not create a problem.

Division
Amendment put and a division called for.
Bells rung and the Committee divided.
The CHAIRMAN: Before the tellers tell I cast my vote with the Noes.

Division resulted as follows -

Ayes (13)
Hon TOG. Butler Hon John Halden Hon Bob Thomas
Hon Kim Chance Hon Mark Nevili Hon Doug Wcnn
Hon J.A. Cowdeli Hon Sam Piantadosi Hon Torn Helm (Tell er)
Hon Cheryl Davenport Hon J.A. Scott
Hon N.D. Griffiths Hon Tom Stephens

Noes (15)
Hon George Cash Hon Peter Foss Hon R.G. Pike
Hon E.J. Chariton Hon Barry House Hon B.M. Scott
Hon M.J. Criddle Hon P.R. Lightfoot Hon W.N. Stretch
Hon B.K. Donaldson Hon R.H. Lockyer Hon Derrick Tomlinson
Hon Max Evans Hon M.D. Nixon Hon Muriel Patterson (Teller)

Pairs
Hon Graham Edwards Hon NP. Moore
Hon A.O.. Macrieman Hon Murray Montgomery

Amendment thus negatived.
Hon JOHN HALDEN: I move -

Page 4, lines 10 to 20 - To delete subclauses (2) and (3) and substitute the
following subclauses -

(2) A workplace agreement may -
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(a) cover a single workplace or a number of workplaces;
(b) apply to the same employment relationship between the

parties in any place.
(3) No party to a workplace agreement may validly consent in writing
under section 28 to the lodging of that workplace agreement for
registration under section 30(1) or 3 1. until -

(a) 7 days have elapsed after the party entered into the
workplace agreement, and

(b) the party has been provided with a copy of the workplace
agrement for?7 days after signing so that they have had the
opportunity to review the terms of the workplace
agreement.

The Opposition is concerned that under subclause (2) of the Bill an employer can request
a person employed as a cleaner to perform a domestic duty; for example, baby-sitting.
My amendment to subclause (2) will ensure that the parties to a workplace agreement are
clear about the employment relationship. It involves one type of employment only and
an employee cannot be requested by his employer to carry out a completely different
duty. Being employed is one thing, but the list of duties could become something else.
My amendment will ensure that does not happen.
My amendment to subclause (3) does no more than provide a cooling off period. The
Government says it is serious about choice being a consideration in this legislation. This
amendment will provide for a seven day cooling off period to allow employees to
consider whether they wish to pursue the workplace contract. It will give people the
opportunity to seek advice and it will prevent people from considering the workplace
agreement in the heat of the moment. A prospective employee may be excited because
he has been offered a job, but he may not have considered the full implications of the
contract. A workplace agreement can be for a period of five years. A contract which
involves money, the type of work and the hours of work will impact on family life and it
is not beyond the realms of reasonableness to provide for a cooling off period. If a
workplace agreement is reasonable there should be nothing to fear from a process which
allows for a cooling off period. Cooling off periods have applied in this State for some
time, particularly to consumers, and they have not done anything other than offer people
a degree of protection. This amendment provides for a seven day period for people to
consider the ramifications of the workplace agreement.
My amendment is neither outrageous nor controversial. It offers reasonable protection to
the parties to a workplace agreement. On that basis they probably should enjoy the
support of the Government. I do not believe they are outrageous amendments.
Hon PETER FOSS: Taking the first part of those comments, I do not believe what is
suggested is necessary, and neither would the proposed amendments achieve that. I do
not believe a person's employment under a contract of employment can be changed in the
way suggested. It is already the law and a contract of employment is separate from,
although it may be embodied in, an individual workplace agreement. I do not want to go
over again the differences between a contract of employment and a workplace agreement
even though the terms of both may be identical. A person's contract of employment
cannot be changed, but one must determine what that contract of employment is. When I
first read it I did not get the same impression as the Opposition did. Clause 13 may
provide that one workplace agreement can deal with all forms of work in a particular
workplace. Every single trade, for instance, may be governed by the one workplace
agreement with separate provisions for the various types of jobs. The proposed
amendment would cause problems with that. The first deals with the same event - a
person may have a contract of employment and may want to change from being one kind
of tradesman to being another. He would have difficulty doing that under the proposed
amnendment. It is not necessary because the terms of the contract of employment will
dictate whether that change can be made and, generally speaking, it cannot be made.
Secondly, the amendment does not deal with that point and it is dangerous the other way.
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Hon John Halden: I am not suit why you cannot make that change.
Hon PETER FOSS: There are workplace agreements and contracts of employment, and
this is not a law about contracts of employment, but is a law about workplace
agreements. The law relating to contracts of employment concinues. The point made by
the Opposition arises from the law relating to contracts of employment and I think
Opposition members are wrong.
Hon John Halden: Why could it not be relevant to workplace agreements?
Hon PETER FOSS: Because the contract of employment stops that happening. A
workplace agreement that specifically stated a person could be shifted from one type of
job to another would affect the contract of employment, because when entering the
contract of employment, which embodied the workplace agreement, the employee would
be specifically agreeing to be shifted from one job to another. If one were employed as a
plumber and were sent to be employed as something else, generally speaking that would
be a breach of the contract of employment.
Hon Tom Helm: Unless the plumber's role had changed.
Hon PETER FOSS: Generally speaking that cannot happen. One could provide
individual workplace agreements for people to be m ultiskilled and undertake any job they
are given. In fact, employers are looking for the capacity for workers not just to move
from one place to another but to do more than one job in the course of a week. The
contract of employment determines that. It would be possible to have a workplace
agreement which specifically stated that the people would became multiskilled and take
all types of work offered, and that could be implied in the contract of employment.
However, I do not think that normally would be possible. By putting in the word "same"
some weird things start to happen. It will not achieve what the Opposition hopes to
achieve and that which it does achieve is complex.
I have the same objection to the proposed cooling off period that I have to cooling off
periods in general. The previous Government suggested one for second-hand motor
vehicles. That meant second-hand motor vehicle dealers could not hand over the vehicle
until the cooling off period had finished. Members can imagine how purchasers would
react to that. This proposed amendment would have a similar effect on employment.
People would be told they could not start work for another seven to 14 days when the
agreement had been registered and so on. That is quite wrong. I do not object to the
concept that people should be able to think about it, but members opposite must
recognise the consequences of the proposed amendment. In many circumstances people
would not be employed immediately. As a rule1 if people want to think about taking the
job, they should do so; however, if they want the job then and there, it should be possible
for everybody reasonably to contemplate that.
Hon N.D. GRIFFTHS: I listened with interest to the Minister's comments about
Hon John Halden's amendment. The Minister is confusing a workplace agreement with a
contract of employment.
Hon Peter Foss: I sin saying they are quite separate.
Hon N.D. GRiIFFITHS: The Minister said if there were a cooling off period, there may
not be a contract of employment. Of course, there would be a contract of employment,
although perhaps there would not be a workplace agreement at the end of the day. The
Minister is saying that an employee is required to take it or leave it or, when the Minister
gets around to studying the opinion of Messrs Le Miere and 'liner, the employee will be
in the situation of sign or resign. The Minister is very interested in people having
choices. If a person is to exercise choice, he must have a reasonable opportunity to
consider that which is being offered to him. I disagree to some extent with IRon John
Halden because I would prefer the cooling off period to be much longer. However, I note
the political realities and that we shall be lucky if the Minister considers the proposal at
a. Thbis Bill may bind employees for up to five years and, if it is not amended in other
parts, it may have ramifications beyond live years. In those circumstances it is more than
reasonable that this very minimal seven days cooling off period be allowed.
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Hon PETER FOSS: People should take whatever time they want to because until they
have agreed it does not take effect. When people start a job and want to become parties
to workplace agreements, it will be a matter not of "sign or resign" but of "wait until we
have got through the bureaucracy before you have got a job". That is the problem. We
should not place that sort of obstruction there. I do not believe in cooling off periods
because they do not work. They often end up having the reverse effect. I understand
what t member said, but I am riot prepared to agree.
Hon JOHN HALDEN: Perhaps I amt wrong, but to use the analogy of cars that the
Minister gave in regard to a cooling off period, I thought a person can actually take the
car -

Hon Peter Foss: No-one will give it to you.
Hon JOHN HALDEN: My understanding is they do, and that at the end of the cooling
off period the person either returns the car or the contract that he has entered into
becomes valid.
Hon Peter Foss: People will not hand over a car when they do not know whether at the
end of the cooling off period the person will bring it back and say "That is very nice; I
have had seven days' hire of it and have driven it around, and you can have it back
again", or "Is it not a pity that I have smashed it because I was drunk at the time, and
your car is not there any more."
Hon JOHN HALDEN: I understand that there is currently a 48 hour cooling off period
and that people can take the car.
Hon Peter Foss: That was proposed.
Hon JOHN HALDEN: Yes, based on the Victorian system. My vagueness about this
matter is probably explained by the fact that I have not bought a car for a number of
years. Let us return to the position of employment. I do not believe that my amendment
proposes that a person could not start work today.
Hon Peter Foss: No. I am not saying a person could not start work today. I am saying
an employer would not want to take on a person under terms of employment which are
different from those under which he intends to employ that person. I would not want to
do that.
Hon JOHN HALDEN: The situation as I understand it is that if at the end of a cooling
off period of whatever duration a person wanted to renegotiate the terms of the
agreement, then all of the terms, including the offer -
Hon Peter Foss: The employer could not sack that person because there are penalties
against sacking a person for not entering into a workplace agreement, so an employer
would be stuck with that person under one set of conditions when he only ever intended
to hire that person under another set of conditions.
Hon JOHN HALDEN: My understanding is that if the person was not happy with the
terms and conditions that were offered -

Hon Peter Foss: The employer would be stuck with that person under the award
conditions. He could not sack that person because that would fail under the penalty
provisions of the Bill. The employer would have to take on that person under the award
conditions, which was not the basis upon which he wanted to take on that person. If the
person then did not consent, the employer could not sack him because that would be
illegal.
Hon JOHN HALDEN: The Minister should forget about the award. That may be the
problem.
Hon Peter Foss: A person has to be employed under the award until the workplace
agreement comes into effect. That is the law.
Hon JOHN HALDEN: The Minister should assume that the workplace agreement is
superior to the award.
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Hon Peter Foss: They are different.
Hon JOHN HALDEN: Yes. If a person is paid $350 a week, which is above the award
rate, and if a week later he wishes to renegotiate the workplace agreement and says "I
now want $370 a week", surely the whole process, including the job offer, will then be
open to renegotiation?
Hon PETER FOSS: Let us cake the hospitality industry, which is a classic case. If a
person says that he would like a job and chat he is willing to work a certain number of
hours, which is different from the award condi tions, for a certain rate of pay, and the
employer takes on chat person, then during the time that the employer is waiting far the
workplace agreement to come into effect, he has got to pay iliac person in accordance
with the award. If at the end of the seven day cooling off period the Person says that he
will not consent to that after all, what can the employer do? He cannot sack that person
because that will fail under the penal provisions of the Bill. He will be stuck with that
person under the award conditions, when he would not have hired that person under the
award conditions because he wants people to work not under the award conditions but
under the conditions that he has negotiated. Therefore, at that stage that worker is
working to one beat and everybody else is working to another beat. The problem is that
the employer would probably never have taken on char person had he known that chat
would happen.
Hon TOM HELM: The present award provisions allow for people to work in all sorts of
different ways in different jobs to different compete ncies. Let us stay with he hospitality
industry, because that is probably where the Minister would argue that this kind of
agreement is most needed. If a person is told that this is the kind of work that he will be
doing and these are the hours that he will be working, and he says that is fine and he can
do that, under the provisions of the proposed amendment that person can have a seven
day cooling off period. He will still be covered by the occupational health and safety
legislation and by award provisions in regard to wages and over award rates. Under the
current award provisions, there can be a three month cooling off period during which an
employer can describe an employee as not being competent to do a job, for many
reasons - perhaps he does not have the skills, or the hours of work are inappropriate - and
the employer can argue successfully, and the unions to my knowledge have not put up a
good case, that that person has not been dismissed unfairly.
Hon Peter Foss: There is a specific provision in the Bill that will not allow an employer
to do that.
Hon TOM HELM: If we are talking about freedom of choice, if a person says "I want to
work the hours that you are proposing and at that rate of' pay because that suits me down
to the ground and I will be able to pay my mortgage", and if he wants the job and
honestly believes that he can do it, during that seven day period - and seven days is a
pretty good time frame; perhaps three months will be coo long - it will not be a major
problem for both sides to come to a mutual agreement, under the provisions of the
amendment proposed by Hon John Halden, where the employer says "I am sorry, Peter
Foss, I do not think you fit very well into this. I think you had better leave us now, rather
than wait for three months.' By the same token, he could say that he will give it his best
shot, and the best shot should be a seven day period. Surely because of competition in
the hospitality industry one of the salient points for anyone involved -

Hon Peter Foss: It could not be cried out under this Bill because until such time as an
agreement comes into effect one may not be able to elect that a person works or not.
Hon TOM HELM: Why?
Hon Peter Foss: Under this Bill it would not be allowed.
Hon TOM HELM: What award would not allow it? Is the Minister saying that the
award provisions would not allow it, particularly in the hospitality industry?
Hon Peter Foss: If a person must pay treble time he may not be able to afford that in that
time.
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Hon TOM HELM: That may or may not be dhe case. Under the award provisions there
is a way to receive rewards, if one likes, or to come to mutually acceptable agreements.
particularly in a short time.
Hon Peter Foss: I understand the point but not the practicalities, especially for someone
not currently employed. Ther are serious difficulties.
Hon TOM HELM: I agree entirely. If a person has no money or has problems, the
amendment will cover chat situation.
Hon Peter Foss: I understand the point.
Hon TOM HELM: A person who desperately wants a job should be given the
opportunity. The only point on which we agree is the freedom of choice and the
opportunity to receive a fair go. If a person is competent enough to do a job and an
employer thinks the person is competent, provision should be made for a period during
which bath sides can demonstrate that.
Hon Peter Foss: The amendment would stop that. I agree with the point, but the
amendment prevents that situation.
Hon TOM HELM: I am talking about the cooling off period. The Minister may be right
about the first point.
Hon Peter Foss: The amendment would prevent a trial period.
Hon JOHN 1-ALDEN: If the cooling off period started at day one, would a person be
party to a workplace agreement?
Hon Peter Foss: Not under the proposed amendment.
Hon JOHN 1-ALDEN: I do not see how my amendment precludes a person being under
a workplace agreement at day one. At day seven either the agreement will be ratified or a
person will endeavour to change it or end it, but it will still be a workplace agreement
from day one.
Hon PETER FOSS: I am glad that the member has accepted the point that a workplace
agreement should come into effect immediately, because his other amendments suggest
otherwise. I assume that the Opposition will accept our suggestion that the agreements
will come into effect immediately, before they are registered - or have members opposite
resiled from that point? If the Opposition sticks with its proposed amendment it would
be totally impossible. From the practical point of view the answer must be that a person
would not be taken on because the situation would be that at die end of seven days if a
person said he did not want die agreement the employer would be in no position to do
anything with the person because he would be covered by the award. An employer could
not say that he did not want to continue with the person under the award because the
person would be no longer party to the workplace agreement, because the Act says that if
one suggests that is a reason for not continuing the term of employment that is a criminal
offence.
Hon Tom Helm: So you are reducing the choice?
Hon PETER FOSS: No. Without the Opposition's amendments it is fine. With the
amendments the complications become great. I do not think the Opposition has thought
through the amendments or the practical effect of them. These situations flow from the
amendments, not from the Hill.
Hon N.D. GRIFFITHS: I understand the Minister's objections to the amendments to be
the contractual position of the employer and the employee during the period from the
commencement of the contract of employment and the cessation of a workplace
agreement and subsequent to that, because of the provisions in the clauses to follow. But
surely the Minister's concerns can be satisfied by an amendment to clause 23. 1
appreciate that we are not discussing that clause at the moment but the situation could be
addressed by such an amendment, bearing in mind that we are talking about such a short
period. We could restrict this matter to seven days and amend clause 23 to take into
account the reasonable proposition advanced by Hon John Halden.
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Hon PETER FOSS: We could keep fiddling with tbis until the cows come home. I
would get rather worried if we continued with this sort of on-the-mun drafting, but the
only amendment the Opposition could propose -

Hon Doug Wenn: It is better than yours!
Hon PETER FOSS: I was waiting for that.
Hon Tom Helm: "On-the-run-Foss!"
Hon PETER FOSS: Does the member like that? I thought it should be said.
Hon T.G. Butler: I pay the Minister a compliment and say that he would have drafted a
better Bill.
Hon PETER FOSS: I appreciate and accept the compliment.
The CHAIRMAN: Order!
Hon PETER FOSS: I will not speculate on what the amendment might be, but in the case
of a person taking interim employment one possibility might be that if a person did not
consent the employment must cease. I do not like that because it would be a take it or
leave it situation. Every time we look at Mnother clause which must be amended to make
it acceptable, we will be digging a deeper hole. I have no problem with the sentiments
expressed. I accept the sentiments but the proposed amendments do not in a manner
address the points being made.

Division
Amendment put and a division called for.
Bells rung and the Committee divided.
The CHAIRMAN: Before the tellers tell, I cast my vote with the Noes.
Division resulted as follows -

Ayes (13)
Hon T.G. Butler Hon iohn Halden Hon Bob Thomas
Hon Kim Chance Hon Mark Nevill Hon Doug Wen
Hon i.A. Cowdell Hon Sam Piantadosi Hon Tom Helm (Teller)
Hon Cheryl Davenport Hon J.A. Scant
Hon N.D. Griffithis Hon Tom Stephens

Noes (17)
Hon George Cash Hon Barry House Hon R.G. Pike
Hon E.J. Charlton Hon P.R. Lightfoot Hon B.M. Scott
Hon MJ. Cuiddle. Hon R.H. Lockyer Hon W.N. Stretch
Hon BYK. Donaldson Hon Murray Montgomery Hon Derrick Tomlinsoni
Hain Max Evans Hon N.F. Moore Hon Muriel Patterson (Teller)
Hon Peter Foss Hon M.D. Nixon

Amendment thus negatived.
Clause put and passed.
Clause 6: Effect of workplace agreement.-
Hon JOHN HALDEN: Considering previous discussions, I suspect that I would be
wasting our time if I moved the first amendment standing in my name on the
Supplementary Notice Paper. A problem would develop and I would probably cop a
sizeable lecture from die Minister regarding my legal incompetence and the lack of
purpose in moving the amendment. A portion of this amendment was struck out in the
transfer from Supplementary Notice Paper 3-2 to 3-3. I will not be moving my
amendment.
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Hon CHERYL DAVENPORT: I move -

Page 5, line 4 - To insert after the word "has" the word "properly".
Clause 6(l)(b) refers to where a workplace agreement has come into force. Clause 29
relates to the role of the commissioner. Clause 29(I)(b) refers to the commissioner
satisfying himself or herself that each party to the agreement appears to understand his or
her rights and obligations. The amendment attempts to ensure that should the
commissioner foul up, the word "properly', to some extent, would protect the rights of
employees who might otherwise be disadvantaged if the workplace agreement was not
properly constituted. The amendment would not change the intent of the legislation but
would merely act as a safeguard for employees' rights.
Hon PETER FOSS: Frankly, this amendment will have no effect whatsoever. The
agreement will either properly come into force or it will not come into force. I
understand the point the member is raising about the commissioner making a mistake, but
the amendment will have no effect. We will discuss the effect of a mistake at a later
clause. I oppose the amendment, which is an unnecessary addition which will only cause
confusion without providing benefit.
Hon TOM HELM: Could somebody not use a provision, as created by the acceptance of
this amendment, as a defence or argument? If something comes into force, that is it.
However, it may be that everyone agrees that the commissioner made a mistake, and
could the commissioner or employees not use the fact that it did not come to force in the
proper way as an argument?
Hon PETER FOSS: If that argument is available, the addition of this word would make
no difference. We can deal with the effect of mistakes by the commissioner when we
deal with clause 29.
Amendment put and negatived.
Hon PETER FOSS: I move -

Page 5, line 15 - To insert after the word "agreement" the words "unless the
agreement expressly so requires".

The intent of this amendment is to not to create a palimpsest to allow pants of the award
to come trough into the workplace agreement. That is different from the situation in
which the workplace agreement expressly picks up the provision of the award. It is not
there because it is a hangover but because it is a mental effort. By turning their minds
specifically to the point the parties have expressly - not impliedly - stated that it is to do
so. We see no reason why, in expressly deciding those points, provisions may not be
incorporated by reference to the award. Theme is no way they can come in impliedly or
through a palimpsest. There is the intention that there be a tabula rana.
Hon N.D. GRIFFITHS: This amendment represents an improvement on the Bill as it was
presented originally. However, like my colleagues, I wish to have awards as a true safety
net; but I know the Government is opposed to that. Subclause (3) states -

A workplace agreement also has the effects described in sections 7B, 7C, 7D and
7E of the Industrial Relations Act 1979.

As all members know, the Industrial Relations Act 1979 contains no such sections. By
seeking to have the Committee pass an opinion on that wording, the Minister is seeking
to pre-empt the decision of the Committee on a Bill which we may, or may not, get
around to debating. Who knows? The Government may have a change of heart; it may
become civilised; it may become caring of the people of Western Australia. This
wording is contemptuous of this Committee. It would be better if in this Bill precisely
what the Government proposes with proposed sections 7B, 7C, 7D and 7E in the
Industrial Relations Amendment Hill were spelt out so that there was a proper
interlocking mechanism.
Hon PETER FOSS: Many provisions in this Bill refer to other provisions which have not
as yet had the consideration of the Committee. It is quite usual to have a body of Bills
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coming together as a group. I can recall many passing through this Chamber. It is the
first time that I have heard this objection raised. Nonetheless, it is up to the Committee
to decide on this issue. If any comfort is to be gained by the member, it is that I propose
in handling the business of this Chamber that we not proceed to the third reading stage of
this Bill until we have dealt with the Committee stage of all Bills. By the time we come
to the third reading stage we will all be in the happy state of knowing whether that
provision will be inserted in the Bill.
Hon JOHN HALDEN: Quite obviously the Opposition will support this amendment on
the basis that same recognition is given to the fact that people may choose to embrace the
safety mechanisms that are available under awards. The Minister refers to this as a
meeting of minds. I guess we could have workplace agreements for solicitors, but when
it comes to a ganger or a miner or someone else it, a meeting of minds is not something
that I consider to be necessarily appropriate.
Hon Peter Foss: What about riggers?
Hon JOHN HALDEN: In that situation a meeting of minds does not necessarily happen.
I suggest it is more like the meeting of a need to fill one's bank account or pocket to feed
one's family than any meeting of intellectual minds. The Opposition will support this
amendment. It is a minus step in an appropriate direction.
Amendment put and passed.
Clause, as amended, put and passed.
Clause 7: Effect of addition of employee as party -

Hon JOHN HALDEN: Given the amendment we have moved it may be appropriate to
have a subsequent amendment that states -

Page 6. line 9 - To insert after the word "force' the words "unless the agreement
expressly so requires".

To be consistent with the previous amendment, the Minister should accept this
amendment. I am interested in hearing the Minister's comment first, and we will proceed
from there.
Hon PETER FOSS: I think not. The previous amendment did not deal with the pant that
says that no award applies; it dealt with the part that says it is not to be implied into or in
any way read as being part of the agreement unless it expressly so provides. To the
extent that it refers to the agreement, there is no intention that it should apply and never
would apply. The case would be. pursuant to the previous amendment, that the
workplace agreement, by itself, would incorporate it by reference. I do not think it is
necessary. In fact, it might be confusing.
Clause put and passed.
ClauseS8: Making of collective workplace agreements -

Hon JOHN HALDEN: I move -

Page 6, after line 13 - To insert the following new subclauses -

(2) Where two or more employees have entered into a collective
workplace agreement with an employer, any employee who performs the
same or similar duties as those employees party to the collective
workplace agreement may elect to be added as a party to that collective
workplace agreement.
(3) Where two or more employees are employed by the same employer
and have entered into individual workplace agreements on identical terms
such workplace agreements shall be deemed to be a single, collective
workplace agreement for the purposes of this Act.

The numbering now becomes (1) and (2), as I foresee it. That is consequential upon my
not moving the first amendment. The issue that we are trying to address in this
amendment - and our principal concern - is that it may well be that the difficulty is that
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an employer is able to provide to this group of people who are compliant with company
requirements an arrangement that is beneficial to them by way of individual contracts.
Yet other people tray be not so well off but do the same job and do it just as competently.
Hon Peter Foss: 1, does not say that, does it?
Hon JOHN HALDEN: It says, "performs the same or similar duty'.
Hon Peter Foss: Not as well as or as competently as.
Hon JOHN HAILDEN: The difficulty with "well" and "competently" is that that can be a
subjective dei ision. It is still a matter of equity; people doing similar jobs are
presumably entitled to similar rates of pay. The problem we foresee is that people may
be discriminated against not by virtue of their performance, but by a whole range of other
things leading to a situation where, for reasons that are not appropriate or are not related
to their employment output, people are discriminated against. The Opposition would like
to ensure that that cannot happen. We hope that the proposed amendment gets us around
that problem. The second part of the amendment is to stop employers from artificially
trying to get around collective workplace agreements. I know we made a decision here
that in terms of importance collective workplace agreements supersede individual
workplace agreements, but we could well find that people are discriminated against.
Hon PETER FOSS: 'he essence of a workplace agreement is chat the parties both enter
into it by agreement. They both have the choice about whether they enter. This
amendment will mean the employer does not have a choice. It would be at the option of
the employee. It goes further than that because we know that no two people perform the
same job in the same way with the same competency or with the same skill or ability;
that is the way life is. Nobody would suggest, for instance, that everybody in a
workplace is entitled to the same over-award payment. It would be extraordinary to think
that in order to keep an outstanding worker - because they work far more productively
and with greater skill and ability; for whatever reason they are far more valuable to their
employer because of the way they do their work - everybody would be able to come
along and say, "I want that too." That would necessarily be the effect of the amendment
proposed by the Opposition. I do not think we can write into this those value judgments
about how valuable the employee is and how well he does his job.
The Opposition has dealt with the same or similar duties, but that has nothing to do with
the competence, ability, or skill with which those duties are carried out or the employee's
reliability, sobriety, punctuality or whatever. Those things do not come into it. One of
the problems with awards is chat they do not take into account any of those things. Many
people feel they are held back by awards because they do not give them the opportunity
to work in the best way they are able to be adequately rewarded. It may be that the
employer needs only two people to do a particular job because it has something to do
with the hours and extra pay. People can say. "We all want to do chat too." We cannot
interfere with the way managers manage. The Opposition is trying to legislate for
something that is properly within management. The negotiation between parties is
something one cannot legislate for because it does not take into account the differences
between pec~le.
Hon JOHN HALDEN: The issue still remains and we will debate it again in clause 9.
Collective workplace agreements should be the top end of the run rather than the
individual contract. Collective workplace agreements should not be superseded by
contracts.
Hon Peter Foss: It is the same when one talks about over-award agreements, because
they take the individual above the award.
Hon T.G. Butler: They take the collective above as well.
Hon JOHN HALDEN: The difference is chat with an award everyone is guaranteed the
base and knows and there is some security in this. The situation proposed is that the
individual contract may not be known to everyone and may vary from person to person
and therefore it is not a security blanket and can be used to water down the collective
agreement, presumably developed with the purposes of a common goal, and the desires
and needs in the workplace, as Hon Peter Foss has capably expressed. If the Government
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allows that to happen it is allowing a situation where individuals can be played off
against one another and discriminated against in quite unfair ways. That is the difficulty
the Opposition has at the moment in being able to accept the issue that dhe individual
contract will supersede the collective. It is a philosophical issue and this side of the
Chamber sees that the collective contract is one negotiated by people and should be the
base. If somebody does perform better, and I use the Minister's argument about over-
award payments, at least a base exists for everyone who comes into the industry. If one
negotiates a collective agreement as an award one has some security. Here there is
security and one can fall back to the individual contract.
Hon T.G. BUTLER: This clause will provide that the agreement may be entered into by
some employers and employees. That leaves it open for several different agreements to
operate in die one place for people doing the same or similar duties and receiving several
different remunerations for carrying out those duties. If one is looking for harmony in
the workplace it will not occur by having a range of different contracts operating in the
workplace. Hon John Halden makes the point very well that if one is going to reward
people with special skills, to keep the work force reasonably happy one must have that
overall base that takes care of the probably not so skilled. I do not think the Government
will succeed in getting harmony in the workplace if it is to allow a whole host of different
workplace agreements to apply to individuals or, for that matter, to two or more in a
workplace of something like 15 people. The amendment deserves strong consideration.
Hon N.D. GRIEFITHS: I am not sure that the Government is interested in promoting
harmony in the workplace.
Hon T.G. Butler: I do have these giddy spells every now and again.
Hon N.D. GRIFFITHS: Hon Tom Butler is being unkind to himself. I do not think this
Government cares for the work force at all. The Bill refers to employers and employees.
I am indebted to Hon Kim Chance for giving us all the opportunity to focus our minds by
his question on notice 844, which is provided in today's Supplementary Notice Paper, in
which he directs our attention to one group of employees. He asks -

Will the Minister explain how the Government's proposed industrial relations
legislation will affect the teaching profession?

I do not propose to read out all of the reply, but merely deal with that which is pertinent
to this clause of this Bill. The reply states that under the new industrial relations
legislation - namely, the various Bills referred to, including the Workplace Agreements
Bill - there are no special provisions for teachers. Then the rhetoric occurs -

The coalition Government's labour relations reform legislation provides for two
streams - awards and workplace agreements.

When the Government talks about streams, the workplace agreements issue is its river,
and I do not think it is going to give the award much of a stream at all. The reply
continues that it offers choice and flexibility for both employers and employees. Then
there is the contemptible use of language: "When the legislation is passed by
Parliament." I thought this was a House of Review and that we were going to pay some
attention to the wording of the documents being presented to us. In any event, I suppose
that Ministers in this place have the view that their numbers - their unthinking
backbench - will follow them wherever they wish. The reply continues -

When the legislation is passed by Parliament, teachers and their employer, the
Ministry of Education, will need to make the choice as to whether they stay in the
award system or whether they move to the workplace agreements stream. This is
the choice to be made by all employers and employees in the WA public and
private sectors.

When I read the clause that members are debating and the amendment moved by Hon
John Halden I tried to gain some impression of how the clause, if it did not have the
benefit of Hon John Halden's amendment, would work in practice in workplaces. I do
not wish to sound paternal; however, I am a father and I have children who go to school.
I wonder how a primary school would function with the lack of harmony that the failure
to adopt Hon John Halden's amendment will cause. In primary schools, as the Minister

5605



for Education well knows, teachers work as a team. For people to work as a team there
should be a fair degree of equity between them. Hon John Haldert is trying - I think
successfully - to enhance the harmony that exists between the hardworking teachers,
particularly those in primary schools. That is just one example of a workplace.
However, when we talk about these legalistic terms of employer and employee we should
remember that we are talking about people, about real life, not some Adam Smith derived
view of the world, which frankly has no place in modem life in civilised Australia.
Hon JOHN HALDEN: A reason for the Opposition's concern relates to subclause (2).
As the amendment states, 30 employees could all be on individual contracts on identical
terms, and as such a collective workplace agreement would apply. However, with the
individual contract being able to outweigh the collective contract, if it were decided in
some way to penalise or discriminate against somebody, all that would need to be done is
to target that person because he would be a sitting target. He would be one person
negotiating on a one to one basis, and could be picked off. That is the great difficulty
with this process; that is, when everybody is covered in the same way it is clear that it is a
collective workcplace agreement, but the employees are on individual contracts and they
are vulnerable to basically being shot. That is a problem. I understand that the Minister
perhaps still sees this as the meeting of minds. However, this is not the meeting of
minds; it is in fact the workplace. The workplace is not like that for many people. It is
often a particularly unpleasant, even violent, place. It is not a meeting of minds. It is
often a place where people have problems with other workers and with their employer.
This situation exemplifies that. The reason we are going through these amendments is to
try to not allow people to be so easily shot at. The Government can continue with its
central philosophy of the legislation. However, it should consider that what it is really
proposing is the ability for people to be easily discriminated against. I do not think I can
give members any clearer example than that; however, I am happy to entertain the floor
with further more lifelike examples.
Hon CHERYL DAVENPORT: I currently have staying at my home a woman who has
worked for the past two years under the New Zealand Employment Contracts Act. One
of the factors she has highlighted to me is that because of the non-disclosure provision
within that Act about various conditions that people work under, a number of people -
probably half a dozen - did the same type of work that she did in that workplace, but
were on different rates of pay and different conditions of employment. That is where this
whole question of equity comes into play.
Hon Peter Foss: We don't have any such provision in our Hill which meets that
description. What arc you talking about?
Hon CHERYL DAVENPORT: About people not knowing; the disclosure provision? I
know that. However, what this Bill does is promote the position of inequity and
disharmony within the workplace. I am trying to illustrate what Hon Nick Griffiths and
Hon John Halden have alluded to. The clause has that potential; this amendment goes
sonic way towards eliminating that type of unrest within the workplace caused by people
being uneasy about other people's conditions and earnings.

Division
Amendment put and a division called for.
Bells rung and the Committee divided.
The DEPUTY CHAIRMAN (Hon W.N. Stretch): Before the tellers tell I cast my vote
with the Noes.

Division resulted as follows -

Ayes (12)

Hon T.G. Butler Hon N.D. Griffiths Hon Tonm Stephens
Hon Kim Chance Hon John Halden Hon Bob flonas
Hon J.A. CowdeU Hon Mark Nevill Hon Doug Wern
Hon Cheryl Davenport Hon Sam Piantadosi Hon Tom Helm (Teller)
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Noes (17
Hon George Cash Hon Harry House Hon ItO. Pike
Hon EJ. Chariton Han P.R. Lightfoot Hon S.M. Scott
Hon M.J. Criddle Hon P.H. Lockyer Horn W.N. Streih
Hon B.K. Donaldson Hon Murray Montgomery Han Derrick Tomlinson
Hion Max Evans Hon N.F Moore Hon Muriel Patterson (Teller)
Hon Peter Foss Hon M.D. Nixon

Amendment thus negatived.
Clause put and passed.
Clause 9: Making of individual workplace agreements -

Hon KIM CHANCE: I move -

Page 6, lines 17 to 23 - To delete all the words after the word "may" and insert
"be in addition to an applicable collective workplace agreement.".

This amendment has been foreshadowed on the Supplementary Notice Paper by
Hon John Halden. It is to remove subclauses (2)(a), (2)(c) and (3) and seeks to reverse
the assumed supremacy of the individual agreement over the collective agreement. The
Opposition is concerned about the way the clause reads in relation to equity within the
work farce. Evidence in the United States is that where individual contracts have
supremacy over collective contracts, equity is not delivered and is compromised. Why
do we need subclause (2)(a)? If an individual workplace agreement is separately
negotiated, by its nature it will override a collective agreement. One contract negotiated
between an employer and employee would be quite separate from a collective workplace
agreement which already existed in the same workplace.
Why is it necessary to include subclause (2)(c)? By definition, an individual contract
would be a substitution. It seems to me that paragraphs (a) and (c) are irrelevant.
However, paragraph (b) is central to our amendment and, on that basis, we have no real
objection to it. The Opposition recognises that over the term of the collective workplace
agreement it may be necessary to negotiate individual contracts with new or existing
employees, particularly as, under this legislation, those contracts can last for five years
without the employer or the agreement having to address wage increases based on
productivity, the cost of living, or anything else. Obviously, from time to time it will be
necessary to renegotiate with existing employees already in the collective agreement or to
attract new employees. The question of equity is a matter of some concern. There can be
few things more disruptive in the workplace than a group of employees doing exactly the
same work with a level of productivity the same as or higher than that of others but being
paid less than the other group. Although the legislation provides that the conditions
within the existing agreements cannot be disclosed to other persons, there is nothing surer
than the fact that people in any workplace will know whether someone is paid more or
less than they are. There is absolutely no way that the grapevine in any workplace will
not determine those facts and, if it is like any work that I have been engaged in, probably
exaggerate those differences. As I said, there is nothing more disruptive in a workplace
than that. 1 cannot really see the Minister's objective in these clauses which would allow
that to happen. I give notice that we will be moving a further amendment to this clause
which will fill out our argument rather better than some of the arguments that I may use
on this clause. However, at this stage I would be interested to hear the Minister's view
particularly on the necessity of having subclauses (2)(a) and (2)(c) in the legislation as it
stands.
Hon PETER FOSS: It is somewhat touching the way members opposite seem to think
that people in management go out of their way to set up disruptive situations. Th1e fact is
that workplace agreements allow for such distinctions to be made where it is proper that
those distinctions be made. It is unlikely that we will find, as Hon Kim Chance has
suggested, that an employer would go out of his way to ensure that someone who is
actually doing better will be paid less. One would expect the employer to go out of his
way to ensure that an employee who is not doing as well will be paid less. Rather than a
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person being dismissed, his limitations may be recognised and although everybody else
may go further in the collective workplace agreement, that person may not. The
individual workplace agreement may override that collective workplace agreement. It is
possible however that it will provide that as an addition to it. On the other hand, it may
be a total substitution for it. It may pick out a bit and override it or add to it, or it may
substitute for it. All those possibilities are intended to be in the workplace agreements.
Hon N.D. GRIFFITHS: I support the amendment moved by Hon im Chance. It seems
to be that the opposition being put forward by the Minister on behalf of the Government
to the amendment is based on the premise of dividing a work force so as to diminish the
bargaining strength of the work force which will lead to a diminution in the wages and
conditions of the work force which will be inequitable and will cause disharmony. The
good industrial record we have had in Western Australia and in Australia for most of the
last 10 years will go out the window.
Hon KIM CHANCE: The Minister has not answered my question about subclauses
(2)(a) and (2)(c) except to say that, effectively, it is a statement of fact and that it is
probably better that the legislation recognises that it will happen. I think the Minister's
words were "it may well be that the individual agreement will override a collective
agreement or that the individual agreement will substitute for it". If that is all it is. I
suppose I cannot object to it. It is certainly not a reason for them being there. However,
at the same time, it is probably not a matter of objection by us.
The reason for our amendment is to focus on the fact that an individual agreement can be
in addition to an existing or currently negotiated collective agreement. That will
facilitate our later amendment of which I have already given notice. It is also essentially
to take away from the clause the premise that the collective agreement is superseded or is
inferior in some way to an individual agreement and to reverse that view.
T1he Minister said that no employer would deliberately set out to create a disruption in his
own workplace. However, an employer may negotiate a collective agreement with his
work force in relatively good economic conditions. Having found that his competitor is
negotiating his workplace agreement either more wisely or in a climate of higher
unemployment - the workplace conditions in the competing shop may be cheaper than
those offered by the first employer - the first employer may find that he will have to
reduce his overall wages and conditions to be competitive. As that employer continued
to hire on the basis of individual agreements, the pressure on that employer to write
individual agreements which were at a substantially lower wage cost than existed in the
collective agreement within the same workshop would be very high indeed. It is OUr aim
with this amendment to make that rather more difficult.
The Bill provides already for a new employee entering that shop to join the collective
agreement. However, it is not compulsory for the employer to offer the conditions of that
collective agreement to the prospective employee. While we are not suggesting that
should necessarily be the case, because there may be a good reason for him wanting to
have a different individual agreement with the new employee, it should not be under
conditions which are inferior to the pre-existing collective agreement.
Amendment put and negatived.
Hon KIM CHANCE: I move -

Page 7, lines I to 3 - To delete the lines and substitute the following -

(3) Where there is in existence an applicable collective workplace agreement,
where any provision of an individual workplace agreement is inferior to
the applicable collective workplace agreement, the provision most
favourable to the relevant employee shall prevail to the extent of any
inferiority.

While part of' this argument has been used in justification of the earlier amendment, the
purpose of the amendment is obvious enough; that is, it is complementary to the earlier
amendment and recognises that both collective and individual agreements have their
place and can and should coexist in the same workplace. The amendment safeguards the
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wages and conditions which have already been negotiated by the panics from being
undermined by the signing of individual contracts which are inferior to the original
agreement. Clause llI(l)(b) provides the necessity for a future employer to be bound by
the conditions negotiated by the original employer. A number of clauses in the Bill seek
to provide safeguards for the integrity of the original agreement.
The Opposition's amendment recognises that there may be occasions when the collective
agreement which has been negotiated may not be applicable in future circumstances or to
each individual and that it may be necessary to negotiate a separate agreement with some
employees. That is probably inevitable, given the five year contracts under the Bill and
the two year contracts proposed in the Opposition's amendment. Regardless of whether
it is a two or five year contract it is a significant period and the two types of contracts
need to exist side by side, particularly if there is no necessity for the agreement to take
into account productivity and cost of living changes. It is essential that the individual
agreements recognise that while it may be necessary to negotiate individual contracts
which are different from collective contracts, they should not be inferior to or constructed
in any way that is seen to undermine the validity and integrity of the original contract.
The Government reminded the Committee that if an employee or employer acted in any
way other than by mutual agreement to alter a workplace agreement, he would be in
breach of a legal contract. It may or may not be intentional, but the Government has
provided in clause 9(l)(a) and (b) the means for employers to undermine the integrity of
the contract that they have earlier negotiated with their employees. It can be done by
signing individual contracts for employees which are inferior to the collective contract
governing the employment of other employees. It can also be done by progressively
laying off those employees who are signatories to the superior collective contract and
replacing them with new employees based on the inferior individual contracts. The
employer will effectively, but quite legally, have breached the terms of the original and
superior contract.
This amendment addresses the issue of equity in workplaces. Under clause 9 of the Bill
it is possible that, without intending to undermine the collective contract, some
employers would seek to sign on new employees on an individual contract basis. The
terms of that contract may be inferior to the collective contract covering the existing
employees. That situation could result in employees who are doing exactly the same
work, having exactly the same skills and conditions and producing the same quality and
quantity of output, being paid less than workers doing the equivalent work. The
Opposition believes that is not a situation the legislation should provide for, but that is
exactly what the Bill does. Under the Opposition's amendment a new employee would
have the choice of joining the collective contract or entering a new contract, the
conditions of which could not be inferior to the collective contract which is already in
place.
Hon PETER FOSS: There is a certain amount of deja vu about this amendment. It is
rehashing the argument which ensued on the previous amendment; that is, should
individual workplace agreements be capable of being different from collective workplace
agreements and can they strike out on their own. The answer the Government gave
previously was that they can and they should. That is the basis of this Bill. It was
interesting to hear the words which have been trotted out in this argument. It is the best
argument I have heard for why we are not going to the industrial relations legislation.
Members opposite have the wonderful idea that everyone should be paid the same. The
basis of this Bill is for individuality - to do something that is different which takes into
account that some people in the workplace can achieve more than others.
Hon Kim Chance used words such as "most favourable" and "inferior" in his amendment.
What do they mean? The member justifies the use of these words with the argument that
when people who have the same skill and confidence are doing the same work they
should be paid the same. The amendment says nothing about that. If an employee
happens to sign a collective workplace agreement, possibly because he is twice as skilled
as another person, he will receive the same benefits as the parties to that agreement. It is
really saying that a worker does not believe he is good enough to get a better agreement;
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therefore, he wants a lift from everyone else. What would happen if there were 100
collective workplace agreements? The member has not thought these amendments
through.
Hon Kim Chance: Why would anyone do that?
Hon PETER FOSS: There may be a number of people in the workplace who have the
same capacity. It is likely chat a workplace agreement will be used for more than one
employee.
Hon Kim Chance: It could be skill related.
Hon PETER FOSS: Of course. The people of a particular capacity will be at the top
level and there may be several levels under that. Under the Opposition's proposed
system how would that be worked out? The Opposition is trotting out the same, tired old
argument that people should not be recognised for their ability and that everyone should
receive the same pay. It does not believe that if someone is better at doing a job than
anyone else he should be paid more. The Opposition believes that he should receive the
same rate of pay as his comrades, otherwise there is a problem.
H~on KIM CHANCE: I was perhaps a little boring in delivering the argument but I was
trying to be concise and precise and I did not want to waste time.
Hon Peter Foss: You were using extra words not in your amendment.
Hon KIM CHANCE: The Minister said that but I do not think he heard my comments. I
am not entirely sure where the Minister got the idea that I suggested everybody,
regardless of their skills, should be paid the same. I said that the Opposition finds it
objectionable that a person -

Hon Peter Foss: What you said does not appear in your amendment. That is the
problem.
Hon KIM CHANCE: The amendment includes the words 'where there is in existence an
applicable collective workplace agreement". The word "applicable" is important because
it recognises that one, two, three or 300 workplace agreements might exist. We are
talking about applicable workplace agreements. The Minister conceded that he was
talking about a skills based proliferation of workplace agreements, and there could be an
agreement covering all plumbers and another covering all fitters, for example.
Hon Peter Foss: We could have five covering the five different capacities of our
different plumbers.
Hon KIMv CHANCE: I do not know what the grades of plumbers are.
Hon Peter Foss: I am talking about individual capacity. All are qualified, but one is
twice as good as another.
Hon KIM CHANCE: Perhaps the Minister can find a way of grading them. However the
payment for plumbers is determined, there must be some way of classifying them.
Hon Peter Foss: You just know that one is twice as good as another.
Hon KIM CHANCE: In the software program for payrolls, people must be classified in
some way.
Hon Peter Foss: No, it is not necessary.
Hon KIM CHANCE: Perhaps the Minister has not looked at a paymaster's software, and
does not know that an internal classification system of staff is required. It is a fact of life.
In order to determine who shall fit where within the workplace agreements, staff must be
classified in one way or another. When a new plumber is hired under an individual
agreement, he must be classified at the internal classification level, totally ignoring his
academic qualifications and his years of experience, which are the normal way in which
tradesmen are recognised. The Minister is suggesting he has a better way of classifying
them. He may well have but in some way he will be determining how the plumber will
be paid according to his output. It cannot be an amount that the employer thinks is
appropriate at the end of the week and which can be varied from week to week.
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Hon Peter Foss: The employer knows who does the work. Some people con sistently do
a good job in this place, for example, and others do a bad job consistently. Everyone
knows how people perform.
Hon KIM CHANCE: That is true, and some become Ministers and some do not. At least
it gets somewhere near iL. Both the amendment and the argument in support of the
amendment recognise that productivity is a key element in determining how a collective
workplace agreement may be structured. The Bill does not recognise that a worker on
productivity classification "A" cannot be paid less than a worker already engaged under a
collective workplace agreement. In other words, a plumber who can deliver productivity
which determines he shall be paid $1 000 a week could be paid more than Mnother
plumber with exactly the same capacity who may be hired for $500 a week. Nothing in
the Bill would prevent that, and the Opposition is suggesting that a person with a certain
capacity for productivity should not be hired for less than another with equal capacity.
Hon Derrick Tomlin son: What if you wanted to offer a package instead of wages?
Hon KIM CHANCE: Clearly, if a different kind of package were requited and it suited
the employer and employee, there would be no difficulty in structuring a package which
is equivalent. It is relatively simple to make a judgment about what is equivalent,
provided room is left within the legislation to do that. This legislation does not leave that
room, and the amendment seeks to assist that process.
Hon TOM HELM: That statement by the Minister is the best yet to indicate that he does
not understand what he is talking about. Hon Kim Chance also missed the comment
made by the Minister. All those things that the Minister hopes this clause will provide -
without the amendment - are contained in the existing award system. Uf the Minister had
worked on the industrial side of Robe River, he would he aware that somebody who is a
particularly good operator at his job -
Hon E.J. Charlton: Would be told to go slow.
Hon TOM HELM: No slower than Hon Eric Charlton and his brain. I am trying to
explain why this Bill is not needed because the thrust of the Bill provides only what is
already provided in the award system. It can be done by providing for extra overtime -

Hon Peter Foss: Tired old formulas.
Hon TOM HELM: The formulas provided in clause 4 enable individuals to be
recognised -

Hon Peter Foss: To do almost anything.
Hon TOM HELM: Exactly. However, that happens today. In the iron one industry train
drivers are recognised as koala bears because they are able to stop the operation of that
enterprise whether they be in a union, abiding by a workers' agreement, ignoring the
penalties put before them by the Industrial Relations Commission or whatever.
Individuals in other enterprises can do the same thing. It is tempting, and employers are
tempted, to put in place special provisions, and employers are not precluded under the
award provisions from doing that. The Minister is saying that because a certain worker
works harder, there should be some way of providing some extra rewards for that persn.
The system allows for that to this day.
Hon Peter Foss: Or less for less productive workers. Someone has to be less productive
than someone else.
Hon TOM HELM: If a worker is less productive but still serves a purpose within the
enterprise, then he is paid less than those people who are more productive - not at some
future date, but right now. If the Minister understood what he is trying to do, he would
know that that can be done now without the provisions that are in this Bill, so why not be
honest and say that this Bill is not about that at all?
lion E.J. Charlton: What is it about?
Hon TOM HELM: It is about destroying unions, is it not? We have demonstrated on
various occasions that this Bill has nothing to do with freedom of choice. Ihe Minister
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said in his response to Hon Kim Chance, when he tried to put a clear and concise
picture -

Hon Peter FOSS: The same tired old rhetoric.
Hon TOM HELM: The Minister responded with tired old rhetoric, because the fact is
that another way to reward people who are more productive or more valuable is to make
them leading hands or charge hands and thereby improve their position. There is nothing
to stop that from happening. The Minister would know that a person who is made a
leading hand is actually left on the shop floor and is then able to transfer to the rest of the
group his leadership ability and productivity. That is a recognition that that person is
more useful to the enterprise than are others. What the Minister said does not really
mean anything, because had the Minister understood one iota of what we are tailking
about he would know that what he is asking for can happen today and does happen today.
Hon Peter Foss: You will support the clause then?
Hon TOM HELM: I cannot see the difference.
Hon Peter Foss: Good - vote for it. You seem to be speaking in favour of the clause as it
stands.
Hon TOM HELM: I do not see any reason that we should not vote for it; we will lose it
anyway. If we take this clause and the rest of the Bill, we have got nothing except a
formula for destroying the Industrial Relations Commission and the union movement,
which is exactly what the Government wants to do.
Hon EJ Charlton: We do not have to do that; unions are losing membership anyway.
Hon TOM HELM: With the Government's help, we are getting it back. With people
around like members opposite, there will always be a strong union movement.
Hon Peter Foss: So you admit that we are not destroying the union movement but are
building it up!
Hon TOM HELM: We are building it up by other means. That is another reason that I
should support the clause. However, I do not support the clause because this clause is a
lie and all of this trilogy of Bills is a lie. It is not at all about individuality, or, if it is, the
Government has not demonstrated it yet. Members opposite are the ones with the tired
old rhetoric because they do not know what they are talking about.
Hon T.G. BUTLER: I was somewhat amused when the Minister said that the award
system and the Industrial Relations Act was a tired old formula and that he wanted to
adjust his spats when Hon Tom Helm talked about the work force and the unions. One
would think from the comments of the Minister that this Government has come up with a
brand new formula that will do a of the things that it claims it will do. Around the turn
of the century, Robert Tressall wrote a book called The Ragged Trousered
Philanthropist. The central figures in that book were a gang of house painters working
on a rather large house in London. The employment of that gang of workers was on the
basis of their negotiating with the employer their own terms and conditions. That
occurred 100 years ago. That is how tired the award system is, because from that sort of
system that occurred in England in those days and around the turn of the century in
Australia came the arrival of the award and industrial relations system. Therefore, the
Government has fallen onto not a new system but a tired old system. When we think of
the dinosaur age or Jurassic Park-type thinking of members opposite, we cannot really
blame the Government for bringing back to life something that died almost 100 years
ago. Unless members opposite start to face reality about the type of provision at page 7,
lines 1 to 3, and take notice of the rather progressive amendment moved by Hon Kim
Chance, they will be back 100 years ago with their Jurassic Park-type thinking. The
Minister cannot deny that this proposal is 100 years old, and it will fail in the same way
that it failed previously. If the Minister does not realise what he is doing, then I despair
for the workers of this State in future.
Hon KIM CHANCE: I had hoped that the Minister in his comments would make a point
that perhaps I invited him to make, although not all that clearly. I will make that point a
little more clearly now. Our amendment seeks to provide that where a new employee
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enters a work force where there is an existing collective contract, chat employee should
not be paid less for the same output or level of productivity than chose employees who
are on chat collective contract already.
Hon Peter Foss: That is not what it says.
Hon KIM CHANCE: I think it does, although perhaps not with the precision that I would
have liked.
Hon Peter Foss: It does not say that at all.
Hon KIM CHANCE: It says where there is in existence an applicable collective
workplace agreement, where any provision of an individual workplace agreement is
inferior to the applicable workplace agreement - and that means that the provision of the
individual contract can be inferior to what is already provided in an applicable work
force -

Hon Peter Foss: It does not say anything about entry. It presupposes that an individual
workplace agreement is prior to the collective one.
Hon KIM CHANCE: Does the Minister think so?
Hon Peter Foss: Yes.
Hon KIM CHANCE: I will try to read it the way the Minister has read it: Where there is
in existence - that is pre-existing - an applicable collective workplace agreement, where
any provision - and that presupposes something, because of the comma - of an individual
workplace agreement is inferior to the applicable collective workplace agrent, it
means that the individual workplace agreement comes second. I do niot think the point is
so important.
Hon Peter Foss: I am against it either way.
Hon KIM CHANCE: It is not important which comes first but the Minister would
concede that in the circumstances I describe the collective agreement probably does come
first.
Hon Peter Foss: No.
Hon KIM CHANCE: The English construction of the sentence suggests it does come
first.
Hon Peter Foss: The effect of it must be otherwise.
Hon KIM CHANCE: I do not think it matters which comes first but assuming one comes
first, if the collective agreements come first is the Minister suggesting that an individual
agreement could be written, and perhaps in the circumstances should be written, which
provided for lower overall conditions than the collective agreement which already existed
for precisely the sane work output? That is, an employee who could paint 1 000 square
metres a day at the same quality as someone who is already employed under a collective
agreement might be offered an individual agreement.
Hon Peter Foss: If that were the only judge of the person's competence, I would not, but
I do not think it says that, nor do I chink it should be in the legislation. I do not think any
sensible employer would do that. The member's suggestion does not say chat. It does
not mention output, competence, skills or capacity.
Hon KIM CHANCE: To be fair, I do not think legislation can but the Minister's
legislation provides that it is easier for the circumstance to occur than it is with our
amendment. The amendment may be imperfect but it is less imperfect than the Bill. I do
not think the Minister can be so precise that he could cover all eventcualities. It is more
likely to happen with the legislation than with the amendment. The legislation will allow
chat if there is a collective agreement someone can be signed on under an individual
agreement which provides for lower terms and conditions of employment, If that is not
the case, the Minister should cell me, because then we would not have an argument.
Hon Peter Foss: The amendment does not say that.
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IHon KIM CHANCE: It does.
Hon Peter Foss: The member had better will it to be there.
Hon KIM CHANCE: The amendment says that where any provision of an individual
workplace agreement is inferior to the applicable collective workplace agreement the
provision most favourable to the relevant employee shall prevail to the extent of any
inferiority. That means one cannot pay less than the collective agreement that pre-exists.
Hon Peter Foss: I agree with that.
Hon KIM CHANCE: I am pleased that the Minister agrees.
Hon Peter Foss: I chink I said that was the problem from the beginning.
Hon KIM CHANCE: The Minister probably did, but it could be that the new employee
is on exactly the same level of productivity as another -
Hon Peter Foss: Or half as goad, and he would still have to be paid the same.
Hon KIM CHANCE: Perhaps I have misunderstood what collective agreements can do.
In a collective agreement I assume one would negotiate a base level of payments for the
persons employed, and where there is an outstanding performer one would leave room in
the contract to reward him with a productivity bonus -
Hon Peter Foss: And one could go the other way.
Hon KIM1 CHANCE: Yes. One could put anything in a workplace agreement that one
wanted if both parties agreed.
Hon Peter Foss: Yes.
Hon KIM CH4ANCE: In that case, what is the problem with agreeing to a condition in
the legislation which would mean someone else coming into the same workplace on an
individual contract should not have inferior conditions to the contract already negotiated
with the current employees?
Hon Peter Foss: If the member has not worked out that, he has not been listening.
Hon KIM CHANCE: I was listening. The Minister said that everybody should be the
same.
Hon Peter Foss: I did not.
Hon KIMv CHANCE: Everyone could be the same only if the existing collective contract
allows it. If the Minister is saying that the existing collective contract allows for a base
or for a reward for productivity, and for a reduction from the base for poor productivity,
what is the problem with making the same contract available to anyone who may join
later? 'Why leave in the legislation the provision to allow someone to come in on inferior
conditions? The Minister has not addressed that question.
Hon Peter Foss: I have. I will not address it again.
Amendment put and negatived.

Division
Clause put and a division called for.
Bells rung and the Committee divided.
The CHAIRMAN: Before the tellers tell, I cast my vote with the Ayes.
Division resulted as follows -

Ayes (17)
Hon George Cash Hon Barry House Hon R.G. Pike
Hon Si. Charlton Hon P.R. Lightfoot Hon B.M. Scott
Hon Mi. Criddle Hon R.H. Lockyar Hon W.N. Stretch
Hon B.K. Donaldson Hon Murray Montgomery Hon Derrick Tomlinson
Hon Max Evans Hon N.F Moore Hon Muriel Patterson (7Teller)
Hon Peter Foss Hon M.D. Nixon
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Noes (12)
Hon T.G. Butler Hon N.D. Griffiths Hon Tom Stephens
Hoc Kim Chance Hon John Halden Hon Bob Thomas
Hon J.A. Cowdell Hoc Mark Nevill Hon Doug Wean
Hon Cheryl Davenport Hoc Sam Piarnadosi Hon Tom Helm (Teller)

Clause thus passed.
Clause 10: Employee organizations may join in collective workplace agreements-
Hon J.A. COWIDELL: I oppose clause 10. This is the Clayton's party to the award
clause. As such it is objectionable. It purports to give individual workers some
protection through unions, yet in fact no protection is allowed. The clause is really a
sham because it seeks to create the illusion that employee organisations can become party
to an agreement; but an examination of subclause (3) indicates that employee
organisations will not be treated as full parties to an agreement.
It states that unions will have no right to participate under the dispute resolution clause
20. Clause 23, which relates to cancellation and variations of agreements, will not apply
to these organisations. Also, such organisations will not relate to lodging documents
with the Commissioner of Workplace Agreements as outlined in clause 28, and the same
situation applies with the registration process in clause 29. The unions cannot prevent
the Minister from obtaining information ont the agreement as prescribed in clause 86(4).
Clause 10(2) is repugnant as it prevents an organisation of employees ftom becoming
party to an agreement unless the employer and all the employees who are ponty to that
agreement so agree. This is contrary to the existing arrangement within the Industrial
Relations Act, which allows organisations to obtain awards and agreements in their own
right
Hon Peter Foss: It is funny to call them agreements if a party to the agreement does not
consent. They should not be called agreements!
Hon JLA. COWDELL:- What would the Minister call them?
Hon Peter Foss: It was not what members opposite would call agreements when they
spoke so eloquently about them at an earlier stage.

Hon J.A. COWDELL: It is more to do with a benefit from the agreement as normally an
agreement should involve choice.
Hon Peter Foss: Employers should have a choice about whether to be party to an
agreement.
Hon L.A. COWDELL: Clause 10(l) requires unions to give commitments which are not
required of other parties to the agreement. For example, such an agreement is outlined in
paragraphs (a) and (b).
Hon Peter Foss: Do you not think that is part of the commitment of any third party to an
agreement?

Hon L.A. COWDELL: It does not apply to everyone as these commitments will not be
required of employers or employees.
Hon Peter Foss: It is a just a limited subset of the formal requirements of the other
parties.
Hon JLA. COWDELL: The Minister should let me refer to the overall impact of this
provision.
Hon Peter Foss: They are not extra obligations.
Hon J.A. COWDELL: This provision, as I said, involves a Clayton's participation as it
gives the illusion of the involvement of the employee organisations without giving effect
to such involvement. Subclause (2) relegates the union to the position of almost a distant
bystander which can become a party to the agreement only if there is universal
concurrence between employees and employers, Of course, the employer is hardly likely
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to agree unless the union may fall into the category of being a bosses' union or an
employer organisation. Due to my objection to the clause, I move -

Page 7, lines 4 to 22 - To delete the clause and substitute the following clause -

Employee organization may be party to workplace agreements
10. An organization of employees may be a party to any workplace
agreement and have all the rights and entitlements of a party under this
Act.

This amendment will give a real rather than a partial role to employee organisations in
order to better secure the rights of individual workers.

Ruling by the Chairman
The CHAIRMAN: I rule that the amendment is out of order because it is contrary to
clause 5 to which the Committee has already agreed. That clause clearly states that
workplace agreements are made between employers and employees.
Hon J.A. COWDELL: Therefore, that means that in its current form an employee
organisation can have only a partial role and an employer can have a full role. Is that the
import of the ruling? Subclause (3) of clause 10 provides that an organisation of
employees can be treated as a party for certain purposes, but not as a full party to which
the amendment relates. Therefore, under subclause 10(3) words have been deleted,
which means that the amendment contravenes clause 5.

Committee Resuned
Hon PETER FOSS: Hon John Cowdeil has put forward an interesting argument that
there is some objection to the unions being treated as party to an agreement only if
everybody agrees. I would have thought that the essence of an agreement is that
everybody should agree. To have a party forcibly inserted into an agreement without
consent seems to be quite the reverse of agreement. It is particularly bizarre in view of
the earlier arguments to amend the Bill so that it referred to workplace contracts instead
of workplace agreements. Members opposite were espousing in warn terms the
difference between an agreement and a contract, and the essence of agreement was how
total and committed an agreement was. It was not just a matter of take it or leave it; it
was a real meeting of minds. In this instance Hon John Cowdell is criticising the very
thing that members opposite were espousing before.
In relation to the obligations in subclause (1), all that is being said is that there is a subset
of the general obligations that all parties to the agreement have that they are not to act in
any way that is inconsistent with the observance of the agreement - that is the whole
point of what the agreement is about - and not to incite or encourage any breach of the
agreement. flat happens to be a tort. Perhaps Hon John Cowdell wants the unions to
have all of the obligations. I notice that his amendment - which was so rightly ruled out
of order - did not have any obligations. It was one of those lovely amendments that
unions should have rights under the agreement but no obligations. Any agreement
usually must have a bit of consideration; that is, a bit going both ways. The unions have
some rights. In addition to those referred to, the unions have substantial rights of
immunity during the three month period and the right to various things relating to
appeals. There are rights and obligations.
Hon J.A. Cowdell: Obligations to protect the employees.
Hon PETER FOSS: They have rights and obligations under the agreement, and that is
how it should be. It is a fair mix. We could not possibly expect unions to be a full party
to the agreements. For instance, would they then have to do the work? Would they need
to have the skills? We could not possibly expect them to do that. What does the member
expect them to be in this agreement? They cannot be full parties to the agreement. What
has been suggested does not make sense.
Hon JOHN HALDEN: I do not wish to reflect in any way on your ruling. Mr Chairman -
and I will not. The Opposition rinds this clause which we are opposing to be a repugnant
clause. It was put in as a bit of a sop to give the unions some role, but was narrow -
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Hon Peter Foss: Do you want to leave it out?
Hon Cheryl Davenport: It is a sham.
Hon JOHN HALDEN: The Minister can do whatever he wants to. The unions' role is so
narrow and prohibitive in the way in which they can be involved that it renders them
useless. This was a hallmark of the Minister in the other place. He said that unions
would have a continuing role; they would be important; they would continue to represent
workers and their members. It is worth quoting again the clauses quoted by Hon John
Cowdell which see the exclusion of workers. Unions have no rights to participate under
the new resolution clause, clause 20; under arrangements relating to the cancellation or
variation of the agreement, clause 23; under arrangements relating to the lodging of
documents with the workplace commissioner, clause 28; under arrangements to the
registration process; and the union cannot prevent the Minister from obtaining
information from the agreement as prescribed in clause 86(4). T'he unions have
traditionally performed all of those things, with the exclusion of the last one, for their
membership.
The issue is that the Minister says that there must be an agreement. In fact, even if there
is an agreement, the role of unions is further confined. The unions must give
commitments as per clause lO(l)(a) and (b). I am not sure whether the Minister used
these words, but the unions, even if they amt allowed into the process, are no more than
observers, bystanders, with their hands tied and mouths gagged. That is not a process of
any equity even if we get to the Minister's position where the parties agree that the
unions have a role. The unions' role is so confined that it is not a role at all.
The clause offers little in the way of protection to workers. It is a sham, a comment made
by way of interjection earlier. It is questionable on the one hand to say to people on this
side of the Chamber, who believe in the role of unions, that unions will be given a role
and art the other hand to word quite callously a clause in such a way as to ensure that
there is no real role for unions. Whatever the Government's opinion is about unions, it is
its opinion and it is entitled to bold that opinion. But in terms of providing people with
the opportunity to have union representation in this process - not the award process - is
the Minister saying unions do have a role and that role must be a role that could achieve
some end? So narrow is what is left as their role in this Bill that unions could not assist
employees in any difficulty that they might have. Unions must not incite or encourage
any breach of the agreement. We do not even know what could be in the agreement. If
someone is particularly upset in a dispute, proving or not proving that a union incited or
encouraged that person - they are fairly broad terms, particularly the word "encourage" -
means that if the unions said "Yes, you have a claim and you ought to take it to court" -

Hon Peter Foss: This is a tort; there are cases on this.
Hon JOHN HALDEN: It may well be. It is a situation in which unions have been,
firstly, rendered useless in the process and, secondly, even without getting into the
process by virtue of the words in this -
Hon Peter Foss: Are you saying they should be inciting people to bring the agreement?
Hon JOHN HALDEN: No. I am saying that the difficulty with the words "incite" and
".encourage", particularly when they are not defined, is how we establish that a person has
been encouraged I was making the point that even to say, "Yes, I think you have a case"
could be construed as encouragement. That is a crazy situation.
Hon Peter Foss: Would you like to put that down as being one interpretation of this Bill
or would you rather leave it as the ordinary English meaning?
lion JOHN HALDEN: That is close to the ordinary English meaning. If someone came
to the Minister and asked his opinion about whether a matter should be taken to trial and
the Minister said, "Yes, you have a case" the Minister would be encouraging them down
the path to a court hearing.
Hon Peter Foss: I would be encouraging them to exercise their legal right. If I encourage
people to break the law I would be in breach of my duty and I would be struck off.
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Hon Cheryl Davenport: What about their common law rights?
Hon JOHN HALDEN: The Minister, having said unions have a role, then gives them a
role which is so narrow as to be useless and then, in what I would consider to be fairly
loose language, further restricts them by conditions to which they must adhere and makes
it impossible for them to operate. For that reason the Opposition has no chokce but to
oppose this clause.
Hon N.D. GRIFFThS: I join with Hon John Halden and Hon John Cowdell in
expressing my sense of repugnance about the sham which is contained in clause 10. I
note the clause proposes that employee organisations. as the unions are referred to, can be
involved for the purposes of what the Government hopes will be section 34(3) and
section 37. Clause 34(3) will enable the employee organ isation to be joined as a party to
the appeal. Clause 37 is the confidentiality clause. What makes the arrangement a sham
is set out pursuant to clause 15(2); that is, a union - or employee organisation, to use the
terminology of dhe Bill - has no role. It states that, subject to subsection (1), a workplace
agreement may contain whatever provisions the parties agree to include. Effectively, the
employee organisation cannot be a party to the agreement if the clause as proposed by the
Government is agreed to by the Chamber in due course. Clause 20 essentially provides
for a party to refer a dispute to deal with workplace agreements to arbitration so the
employee organisation will have no positive role with respect to such a referral. Clause
23 deals with cancellation and variation of a workplace agreement. The Government
does not wish a union or an employee organisation to have a role in that. Clause 28 deals
with the proposed commissioner for registration. That is a fancy title and we will deal
with that down the track. Clause 29 deals with the commissioner being satisfied with
respect to certain matters before registration can take place. With respect to the parties, it
sets out the procedures where a party can be involved in the commissioner's being
satisfied, but there is no role for the employee organisation. Clause 85(4) deals with a
restriction on a Minister having entitlement to information and refers to parties to the
agreement having the capacity to consent to disclosure, but the employee
organisation/union has no role in that. The employee organisation/union is being
deprived of a traditional role that it has played in Australian society and in Western
Australia since the turn of the century.
Hon TOM STEPHENS: I am particularly intrigued by the wording of clause 10. 1 am
amazed that the clause uses the words "incite or encourage'. I would be pleased to hear
from the Minister whether any Statute contains similar words or a similar reference to
inciting and encouraging. I am aware that the Minister's party when last in office in the
early 1980s amended legislation to throw in words like "persuade" and "induce". I
remember only too well the debates that took place in the Parliament at that time about
the use of those words and the argument that the use of that type of language to try to
create an offence out of persuading and inducing people would lead to cosdly litigation
and charges being lad against people that would be subsequently tested in the courts, and
the courts would eventually have to bring down determinations that would endeavour to
make some sense of the words selected by the Government in legislating in that way.
Now we have a new set of offences being created that come under this catchcry of
inciting and encouraging, which intrigues me to say the least. I hope that the Minister
can draw to my attention some similar -

Hon Peter Foss: You're just after free legal advice.
Hon TOM STEPHENS:- Not at all; I want to know where these words have been utilised
in a State Statute prior to their arrival in this clause, where they have been litigated, and
what the courts have said about inciting -

Hon Peter Foss: Is there anything else you would like?
Hon TOM STEPHENS: Hon Peter Foss is the Minister handling the legislation and he
must convince the Committee that these words should be used in this Bill.
Hon George Cash: What would you like for Christmas dinner?
Hon TOM STEPHENS: I am not sure why the Leader of the House -
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Hon Peter Foss: I had a significant case on the meaning of the full stop and the comma.
Hon John Halden: Did you win?
Hon Peter Foss: I won.
Hon TOM STEPHENS: Hon Peter Foss can tell the Committee about that as well.
Hon Peter Foss: It was interesting.
The CHAIRMAN: I am sure it was interesting, but it is not relevant to this clause.
Hon TOM STEPHENS: I understand there is a full stop and a comma in this clause.
Rather than the Minister elaborating on the explanation of how the funl stop and comma
will impact on this legislation -

Hon Peter Foss: There are some full stops and commas in the legislation too.
Hon TOM STEPHENS: I am not asking the Minister to explain their relevance to the
clause.
Hon Peter Foss: Why not?
Hon TOM STEPHENS: Because I want to know how the Minister has arrived at the
words "incite" and "encourage".
Hon Peter Foss: That is very picky of you. They are English; that is probably the main
reason. They have common English meanings.
Hon TOM STEPHENS: Have they been litigated -

Hon Peter Foss: Yes.
Hon TOM STEPHENS: - in this type of offence?
Hon Peter Foss: In this legislation? Not yet; give it time.
Hon TOM STEPHENS: That was my point. I think the Government, by selecting the
words "incite" and "encourage" -

Hon Peter Foss: I think they are contained in the racial discrimination legislation.
Hon John Halden: They have a different meaning in that legislation from the one implied
here.
The CHAIRMAN: Order! Let us hear from the member on his feet.
Hon TOM STEPHENS: I have starred to recall the debate on that legislation. I may
spend some more time thinking about that between now and when this clause is finally
dealt with by the Committee. I would not mind looking at that legislation if one of the
attendants could provide me with it. It is just starting -

Hon Peter Foss: To gel?
Hon TOM STEPHENS: - to gel as being of some interest. I was thinking of other words
being used.
Hon Peter Foss: They are commonly used words in criminal law.
Hon TOM STEPHENS: The words "incite" and "encourage"?
Hon Peter Foss: "Incite" certainly is commonly used. I do not know about "encourage";
it is a well known word.
Hon TOM STEPHENS: It strikes me that with this clause the Government is
endeavouring to chuck in a word that is so ill-defined -

Hon Peter Foss: Come, come! Which one?
Hon TOM STEPHENS: Take "encourage" for example. It is very loose terminology.
What does "encourage" mean?
Hon George Cash: What do you think it means?
Hon TOM STEPHENS: It runs the risk of being a particularly -
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Hon Peter Foss: Encouraging word?
Hon TOM STEPHENS: - general phrase; hardly the sort of phrase -

Hon Peter Foss: This is one of your best contributions; it is almost philosophical.
Hon TOM STEPHENS: It is one of the better contributions I have made at 1.30 in the
morning.
It seems to be not a particularly useful word to have been chucked into clause 10. The
Minister's party, when last in office, had its attention drawn to the difficulties it was
presenting to ordinary men and women in the community, to the people whose
responsibility it was to enforce the Acts of Parliament in this State, and to the courts in
producing terminology as loose as the terminology selected for clause 10 - inciting and
encouraging. I am thinking specifically of the time when the predecessors of the
members opposite - the daddy Court Government - produced legislation aimed at making
it an offence to persuade or induce people to certain acts. In due course the warnings of
the then Opposition came to be challenged in the courts.
Some famous charges were laid in 1980 which were litigated before Magistrate McCann.
He was required to bring down a decision about the words "persuade" and "induce". In
his judgment he spelt out very plainly, almost advising the Parliament, that if it were
trying to create new offences by utilising words that had not previously been selected by
the Parliament it would be wise to give those words more clearly defined shape and
meaning, so as to avoid charges being laid against people willy nilly who were setting out
in the ordinary course of their activities, getting on with acts that ordinary individuals
would assume were legitimate. Yet, owing to the loose terminology selected by the
Parliament, those words succeeded in attracting the attention of the then Government as
being acts that might fit within a definition of the words "persuade" and "induce".
Therefore, charges were laid under the legislation that was amended in that way.
However, eventually Magistrate McCann, in a decision that was never challenged, threw
out those charges, saying that the Parliament would have to provide a much clearer
definition of those words if charges were to be successful. I suspect that Hon Peter Foss
will create the same unnecessary litigation through ill-defined terminology such as this.
Hon PETER FOSS: I can certainly assure Hon Tom Stephens that the word "incite" is
one that is well known, well used and well defined. The member need have no concern
about it. I ant afraid thac no legislation which contains the word "encourage" instantly
leaps to my mind, which is not to say that it does not exist. If the member is concerned
about that, he should make searches of his own, rather than trying to get free legal advice
out of the Minister on the floor of the Chamber.
Hon Tom Stephens: That is what you are here for.
Hon PETER FOSS: I am not here to give the member my computer feed out on every
single word, paragraph and punctuation mark.
Hon Tom Stephens: You axe a Minister of the Crown; you are handling the legislation.
If I had been in your place you would have demanded that I do it
Hon PETER FOSS: I know better than to ask the member anything, especially anything
about the legal meaning of a word. The member is the last person I would ask.
Hon Tom Stephens: You used to demand that sont of answer.
Hon PETER FOSS: I would certainly give my own explanation of what I thought certain
words meant, and would challenge people to disagree with me. At least I had some ideas
of my own before I started and did not come in searching through the words of the Bill.
As I mentioned the case of the semicolon, I had a case in which a judge in the Supreme
Court decided that we go on for 40 pages about a semicolon. As I understand it, it is now
the leading case on the meaning of a semicolon. if I can find the case I will give the
member a reference and he may like to read it. I can assure the member that "incite" is a
well known word, and perhaps I can drop him a note at a later stage about the word
"encourage".
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Division
Clause put and a division called for.
Bells rung and the Committee divided.
The DEPUTY CHAIRMAN (H-on W.N. Stretch): Before the tellers tell, I cast my vote
with the Ayes.
Division resulted as follows -

Ayes (17)
Hon George Cash Hon Barry Rouse Hon R-G. Pike
Hon E.J. Chariton Hon P.R. Lightfoot Hon BM. Scott
Hon MJ. Criddle Hon P.M. Lockyer Hon Wit. Sretch
Hon B.K. Donaldson Hon Murray Montgomery Hon Derrick Tomlinson
Hon Max Evans Hon N.F. Moore Hon Muriel Patterson ffdler)
lion Peter Foss Hon M.D. Nixon

Noes (1 1)
Hon TOG. Butler Hon N.D. Gfiffiths Hon Tom Stephens
Hon Kim Chance Hon John Maiden Hon Bob Thomas
Hon J.A. Cowdell Bon Mask Nevill Hon Tom Helm (Teller)
Hon Cheryl Davenport Hon Sam Piantadosi

Clause thus passed.
Clause 11: Persons bound by workplace agreement -
Hon JOHN HALDEN: I move -

Page 7, line 26 - To delete "sections 13(1) and" and substitute "section".
Page 8, line 2 - To insert immediately after the word "agreement' the following -

so that all rights and entitlements accrued under the contract, including
rights and entitlements accrued prior to such succession, assignment or
transmission, shall be enforceable against and binding upon the successor,
assignee or transmittee.

The Opposition is concentrating on two issues, the first of which is to ensure that where a
business or company changes hands, the new employer is responsible for all the
entitlements accrued by the employees prior to the assignment of the business or
enterprise. The Government may have the perception that the legislation covers this.
However, the Opposition wishes to ensure there is no likelihood of a loophole which
would disadvantage employees. We will be interested to hear the Minister's comments.
The other significant amendment concerns people under the age of 18 years. Although
we have debated this previously, the Opposition strongly believes that those young
people are likely to be in a vulnerable position when signing contracts. The amendment
is to allow a cooling off period. It is narrower in that it refers only to young people. The
Opposition believes such a cooling off period is appropriate. I understand the Minister's
comments about and his dislike - if that is not too strong a word - for cooling off periods.
However, young people should have the opportunity of conferring with their parents on
the content of any proposal in an individual contract. It could be with anybody else, but
more than likely it will be their parents. Irrespective of whether the Mnister accepts the
Opposition's intent, its purpose is to minimise the opportunity of exploitation of young
people. The cooling off period may not be the best way of doing that, but I cannot think
of a better way. I do not seek free legal advice from the Minister, but it is an important
issue and we should deal with it constructively. The history of young people in the
workplace is well known and, for the life of me, I cannot see that workplace agreements
could not be used to exploit young people. I do not think a meeting of the minds will
occur between 15 year olds and the management of any particular fast food outlet. It is a
job situation in which some protection for the young person should be afforded. The
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Opposition attempts to do that, although I have the feeling that this amendment will
befall the same fate as the previous ones. The Government has an obligation to young
people in the community to take this matter seriously and, therefore, it should take it into
consideration.
Hon KIM. CHANCE: I support the amendment. Clause 13(1) relies heavily on, and
refers directly to, clause 13(2). Without the amendment the clause as written can lock in
employees, as Hon John Halden said, at a very young age. A later clause seeks to
provide that the life of these agreements can be five years. If this clause is not amended
it could be another two years before another agreement is negotiated. Therefore, a
15 year old entering into the agreement could be 20 years old and be still bound by the
same clause that he or she entered into when the employee was 15. While the effect of
this clause is probably at the lesser end of the problems with that - clearly the five year
part is the major problem - nonetheless, it adds insult to injury. What it does more than
anything else is bring a level of complexity into the legislation which is bad enough.
However, the amount of complexity it presents to that 15 year old prospective employee
is a matter of concern because if the wording of the contract under clause 13(l) - we
cannot consider clause 13(l) without considering clause 13(2) - as referred to in clause
11(l) as amended is allowed for the continuation of the contract until such time as
another contract was agreed, we could see the situation where a 20 year old person would
be still working under the wages and conditions that he or she agreed to when 15 years of
age. It raises the concerns that we have regarding the level of advice that will be
available for young people when they consider these contracts. I do not think the
Government should have any real difficulty in accepting this amendment, which, as far as
I can see, does not attack the thrust of the Government's intentions. Certainly now,
having had those concerns pointed out to him, I am sure the Minister will want to address
them.
Hon PETER FOSS: As for the first amendment, 1 probably really need to understand the
Opposition's objections to that clause. I certainly do not understand it from the remarks
made this evening. The second amendment is one that I would have expected to relate
more to contracts of employment than workplace agreements because a workplace
agreement has a continuing effect, but it is a governing obligation rather than a contract
of employment. I have the same objections to the third amendment as I had before. In
fact, this is worse because plainly a person could nor be bound by the agreement until
such time as he satisfied the cooling off period. We discussed that in a hypothetical way
before. This one leaves no hypothesis at all.
So that Hon Tom Stephens can go quietly to sleep, the word "incite" is mentioned in four
Acts of the Western Australian Parliament and the word "encourage" in 68.
Hon Tom Stephens: I will bet that those 68 references to "encourage" do not make the
act of encouraging an offence. You are not telling mec that the Western Australian
Statutes have 68 references to ",encourage" -
Hon PETER FOSS: No, I am not. I should not be telling the member anything.
I think that is an objectionable amendment and I would like to hear what the member
means by his amendment to line 26 because I did not understand his objection.
Hon John Halden: I am not sure which of the amendments the Minister did not
understand, or is this the one to which he is now referring?
Hon PETER FOSS: I am referring to the member's first amendment "Page 7, line 26 -
To delete "section 13(1) and" and substitute "section".
Hon Kim Chance: I told the Minister about taking out clause 13(1) -

Hon PETER FOSS: Yes, but I do not understand why.
Hon im Chance: That is what I excplained to you.
Hon PETER FOSS: The member did not make a lot of sense. If members opposite
object to clause 13(1), they should not want to make this one subject to clause 13(l).
However, if clause 13(1) is there, it is appropriate for it to be made subject to clause
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13(1). This clause, therefore, is dependent upon what the decision of the Committee will
be on that one, which is always a bit of a problem when dealing with these things. One
of the reasons that I would normally suggest it be postponed is that, once we make the
decision here, we cannot make the decision on clause 13(1). That is why I suggested to
the Committee that it might like to deal with the principal clause first and the dependent
clauses afterwards.
If the Opposition's objection is that it does not like clause 13(1), 1 will speak on that. We
have to make the distinction between a contract of employment and a workplace
agreement. It is quite clear how a contract of employment is terninated. flat happens
when a person's employment comes to an end. However, this makes it clear that, so far
as that person's participation in the workplace agreement is concerned, that is also
terminated unless there is a specific provision under clause 13(2). It does not affect any
accrued rights. All it says is that when the contract of employment is terminated, that
workplace agreement no longer applies to that person. It would be very strange to have a
workplace agreement applying to someone who is no longer involved in the workplace.
That is why we think clause 13(1) should be included. 1t is a way of linking the two
together. If members opposite accept that point, they have to acknowledge that fact in
clause I11 and cross-reference it.
Hon KIM CHANCE: The Minister has misunderstood the amendment. Under the
amendment, clause I11(1)(a) will read -

the parties to the agreement, but subject to section 31;
Hon Peter Foss: But not 13(l).
Hon KIM CHANCE: Right, because all of that has gone out. The relevance of clause
13(1) is not because of clause 13(1) as it stands, but because it brings into the question of
clause 13(1), clause 13(2). The argument the Minister has presented regarding the
retention of clause 13(1) is, in itself, valid. However, because clause 13(1) says that the
contract no longer applies to that person except where an agreement under subclause (2)
provides otherwise, subclause (2) then becomes relevant.
Hon Peter Foss: Yes, but you can ignore subclause (2) and straighten it out when we get
there.
Hon KIM CHANCE: No, that is a matter that we should debate when we get to it.
The Opposition cannot see any reason for the reference to clause 13(1) in subclause
(1)(a). The Opposition is concerned that the clause as it stands has the potential to lock
an employee in after the termination of the contract. The Opposition's argument is based
on clause 13(2).
Hon Peter Foss: You then amend clause 13(l).
Hon KIM CHANCE: I do not want to amend clause 13(1) or 13(2), although I might do
it when we debate that clause. The Opposition wants to remove the reference to clause
13(1) in clause 11I(l)(a).
Hon Peter Foss: You have to have it there.
Hon T.G. Butler: If you get rid of it then you do not have to have it there.
Hon Peter Foss: If this amendment is passed the potential to debate clause 13(1) is lost.
Hon KIM CHANCE: Quite possibly, but it does not take away the relevance of the
amendment.
Hon Peter Foss: I understand the relevance of the amendment.
Hon KIM CHANCE: I thought the Minister did not understand it.
Hon Peter Foss: I cannot understand the relevance of your argument.
Hon JOHN HALDEN: [ refer members to clause 11(1M(b). The Opposition is trying to
protect the employee by adding to paragraph (b) the words in my foreshadowed
amendment. It is a protection mechanism. Perhaps there are suitable provisions within
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this Bill to provide that mechanism, but I do not think there are. The Opposition's
amendment does not run contrary to the Government's philosophical position: It is
simply to add an element of protection in this Bill.
Hon PETER FOSS: I find it hard to understand how theme can be accrued rights under a
workplace agreement as opposed to accrued rights under a contract of employment. A
workplace agreement works contemporaneously at all times by affecting the contract of
employment. It cannot act in the past or the future, but contemporaneously on the rights
that accrue under the contract of employment- There would be rights under a workplace
agreement to receive notice and participate in all sorts of things. The actual money
received would be under the terms of the contract of employment. It is important that an
employee's rights are terminated with the change of employer, If a person assigns his
business to another person who retains the services of the employees there will be a
termination and re-engagement process. Some important rights accrue to employees, but
the only rights which carry over are long service and annual leave because at that time
they have not arisen.
Hon John Halden: I meant long service leave and annual leave.
Hon PETER FOSS: They are protected in a different way. Those rights would happen
because of the current entitlement which states that a person is entitled to a certain
amount of leave. The current contract of employment states that after working for a
certain period those entitlements will be granted.
It is obvious that the foreshadowed amendment has been worded by a lawyer. The words
used are appropriate for a contract of employment, but they are not suitable for a
workplace agreement. The Opposition's amendment would work in this way: A
workplace agreement provides for long service leave, sick leave, annual leave and other
leave and if a person has not taken that leave at the time the contract of employment is
broken and another one is drawn up, when there has been a change of employer, under
the amendment the workplace agreement continues unabated, If that event occurs after
that change an employee can state that his accrued entitlements under the workplace
agreement would be X dollars. Therefore, his contract of employment will state that
because of this event occurring he is entitled to receive under his contract of employment
what he would have received had he had continuous employment. That is exactly what
the Opposition is trying to achieve by this amendment, but the wording that has been
used is inappropriate. It is exactly what the Government is trying to achieve. In fact, the
Opposition's amendment could mean that the contract of employment will be continued
and I do not think that is what it is seeking to do. Workers often receive rights at the time
there is a change of employer by saying that they have been made redundant and they
want their money. If what I said is correctly stating the intent of the Opposition's
amendment, that is exactly what the clause achieves. I am hesitant to include the words
in the amendment because it will have other ramifications. The Opposition's amendment
is not worded properly and I would prefer to leave the wording of the clause as it is and
record that the intent of the Opposition's amendment is what the Government intends the
clause to achieve.
Hon JOHN HALDEN: The Opposition is trying to achieve by its foreshadowed
amendment what the Minister said. I am not convinced that there is any safeguard for
accrued entitlements for long service and annual leave in clause 1 Il(1)(b). The Minister
would be hard pushed to find direct reference.
Hon PETER FOSS: I accept the second amendment. We have enough evidence on the
record to make it quite clear what we are seeking to achieve.
Hon JOHN HALDEN: To accommodate the Minister's comments, can we put those
amendments separately?
The DEPUTY CHAIRMAN (Hon W.N. Stretch): I see no problem with that. The
question is that the following amendment be agreed to -

Page 7, line 26 - To delete "sections 13(1) and" and substitute "section"
Amendment put and negatived.
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Ihe DEPUTY CHAIRMAN: The question is that the following amendment be agreed
to -

Page 8, line 2 - To insert immediately after the word "agreement" the following -

so that all rights and entitlements accrued under the contract, including
rights and entitlements accrued prior to such succession, assignment or
transmission, shall be enforceable against and binding upon the successor,
assignee or transmittee.

Hon JOHN HALDEN: I do not want to upset the Minister's generosity but would it not
be clearer to replace the word "contract" in the first line with the word "agreement"?
Hon Peter Foss: Yes, I think it would be.
Hon JOHN HALDEN: [ move -

That the amendment be amended by deleting the word "contract" in the first line
and substituting the word "agreement"

Amendment on the amendment put and passed.
Amendment, as amended, put and passed.
Hon JOHN HALDEN: I move -

Page 8, after line 7 - To insert the following new subclause -

(3) A person who is under 18 years of age, shall be deemed not to be
bound by any workplace agreement until it is properly registered under
section 29(l) or 30 and in any event shall not be bound until a period of at
least 7 days has elapsed from the date on which they entered into the
agreement.

Division

Amendment put and a division called for.
Bells rung and the Committee divided.
The DEPUTY CHAIRMAN (I-on W.N. Stretch): Before the tellers tell, I cast my vote
with the Noes.

Division resulted as fallows -

Ayes (13)
Hon T.G. Butler Hon N.D. Grifis Hon Bob Thomas
Hon Kim Chance Hon John Halden Hon Doug Wenn
Hon J.A. Cowdell Hon Mark NeviDl Hon Tom, Helm (Teller)
Hon Cheryl Davenport Hon Sam Piantadosi
Hon Grahamn Edwards Hon Tom Stephens

Noes (17)
Hon George Cash Hon Barry Mouse Hon E.G. Pike
Hon E.J. Chafllon Hon PR. Lightfoot Hon B.M. Scott
Hon M.J. Cuiddle Hon R.H. Lockyer Hon W.N. Stretch
Hon BK Donaldson Hon Murray Montgomery Hon Derrick Tomlinson
Hon Max Evans Hon N.F. Moore Hon Muriel Patterson (Teller)
Hon Peter Foss Hon M.D. Nixon

Amendment thus negatived.
Clause, as amended, put and passed.
Clause 12 put and passed.

Sitting susspersded from 2.08 to 2.27 am
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Clause 13: Termination of contract of employment -

Hon JOHN HALDEN: I move -

Page 8, after line 27 - To insert a new subclause as follows -

(2A) A workplace agreement under subsection (2) shall not apply to a
person who is employed by the employer where that person is employed
on the basis that them is no entitlement to paid leave.

The Opposition is opposed to the provisions of subclause (2) because we have here an
umbrella situation of workplace agreements that cover casual employees. We are not
convinced that workplace agreements are, to use the Mlinister's words, the meeting of the
minds. It has been put by other members that often workplace agreements are construed
as take it or leave it situations. What concerns us most is that what would really be a
situation where people would have a series of workplace agreements would then be
covered by this umbrella principle. The difficulty we have with that is that the people
who are likely to be covered by that are the most vulnerable group of people in our work
force. To put it as bluntly as possible, without being offensive, we would see those
people as the people for whom award protection is the most significant. If we take this
group of people into the provisions of the workplace agreement, bearing in mind the
limitations in regard to union involvement that we have already discussed and passed, we
will place those people in an even greater position of vulnerability. 'The reason that we
have the words "no entitlement to paid leave" at the end of the proposed amendment is
that that would exclude casual workers, who are not entitled to paid leave. That is how
we have endeavoured by this amendment to pick up this group of people. We believe
that these people are the most vulnerable and that there will not be a coming together of
the minds for those people. It will be a take it or leave it situation. One does not have to
be a Rhodes scholar to work out that these people have traditionally been vulnerable and
remain vulnerable in the marketplace and that workplace agreements are not the most
appropriate way for these people to have protection. The award system will suit them far
more appropriately than will workplace agreements.
Hon PETER FOSS: An example that leaps immediately to mind is that of a specialist
relief teacher who is prepared to work from time to time. Under the proposed
amendment, strictly speaking each time that relief teacher is telephoned by the principal
of a school and asked to work, them will be a separate contract of employment and each
time that teacher completes that contract of employment, the workplace agreement will
also come to an end. That could be rather inconvenient for both the Ministry of
Education and the teacher, because he might be called up four times in one week, have a
week's gap, have another few days of employment, have a week's gap, and then have
another two or three days of employment. Were the clause amended in the way that is
proposed, it seems to me that because relief teachers have no entitlement to paid leave,
they would have to sign a new workplace agreement each time they were employed.
That would be an awful bind.
It occurs to me also that usually with continuity of employment a person tends to get
some extra accrued benefits. The possibility then would be that if one had to continue in
this manner one might get some accrued benefits as a result because the workplace
agreement is the same workplace agreement that applies throughout. The Opposition is
tryinig to say that casual people should have an out and not be bound by workplace
agreements, but in each case they will have a new contract of employment. it would
seem that is where their vulnerability lies. The one strength they would have would be
the workplace agreement. I understand the sorts of issues about which the Opposition is
worried. It is worried about the five year effect. A person might go in once as a casual
employee, sign up a workplace agreement, and never work for the employer for the next
five years except under the terms of the workplace agreement.
Hon John Halden: That is one scenario. Of course the other difficulty is that casual
employees have tradfitionally been vulnerable in the workplace. I have a bias towards
awards being able to service those people better than workplace agreements.
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Hon PETER FOSS: It effectively cuts them out of workplace agreements. Some of
those areas are the areas where workplace agreements are probably most likely to be
useful.
Hon Tom Helm: Would the same agreement apply every time people are hired and
fired?
Hon PETER FOSS: flat is what this is meant to do but dhe amendment would stop that.
They would have to enter into a contract of employment and a workplace agreement each
time and have it registered. That would militate against casual employees and it would
probably mean that the workplace agreements would be available only to longer term
employees. That might be an unfortunate consequence for casual employees. I am
against it but I wonder whether it is really what the Opposition wants to achieve.
Hon JOHN HALDEN: Perhaps my initial comments were a little vague. I will try to be
specific. The Minister gave a reasonable example and perhaps we could work from that
example. I turn to another issue that may assist: I understand the Government is saying
there is a choice between a workplace agreement and the award system. My fear is that
casual employees are vulnerable in the workplace. I will cite an example which does not
refer to casual employees but to contract employees. If one carries that over it will
perhaps serve to highlight a point. I refer to a circular signed by the Premier referring to
workplace agreements and awards. He asked that any necessary action be taken to
remove the impediment to workplace agreements as it is Government policy not only to
permit but to encourage workplace agreements. It seems that if a person is vulnerable
and the Government is encouraging a particular option the chances of having two choices
are remote. People will have only one choice - a workplace agreement. To take that a
step further, because of the vulnerability aspect. the zerms and conditions that can be
negotiated in a workplace agreement will be curtailed. Realistically, it is a take it or
leave it situation. The point I am attempting to make is that the award system has
protected those people as well as can be expected.
I am not convinced that workplace agreements will protect them as well, bearing in mind
that they are in and out of the work situation. Using the Minister's example of teachers,
the headmaster may ring up on a Monday morning saying that Mrs Jones is ill and asking
whether that person will relieve her. That person may be asked to come in on a
workplace agreement. The casual employee has fewer options. When a day's work is
offered, it is a take it or leave it situation. I will not go over my concerns again, but these
people are probably vulnerable to start with. If the Minister's argument regarding full
time employees can be accepted, but the argument regarding casual employees is
different in that they are in a take it or leave it situation, we are attempting to remove that
group of vulnerable people from this system. I understand that that may not meet with
the Minister's concurrence; however, it is a legitimate concern. We shall pursue the issue
and seek some comment and guarantees.
Hon PETER FOSS: The member's amendment will aggravate the situation with casual
employees. The provision contains a small let up: It refers to it not applying for the full
term of the workplace agreement, but during a specific period. We could either by
regulation or otherwise place a maximum period for which it may apply. It worries me
that the amendment may make it hard for casual employees, especially in the example the
member gave, in that they must sign a workplace agreement every time. If a specified
period was limited, that could be done. In that case it would not apply for the full term of
the workplace agreement. It may be a five year workplace agreement, but when the
person ceases work that is the end of the agreement unless it is specifically carried on;,
however, the period would not necessarily go to the full length of the agreement as it may
be the period specified.
Hon JOHN HAI.DEN: That does not achieve the ends we seek, but in a limited sense it
achieves something in relation to our concerns. I accept the Minister's comnitment
regarding regulations. However, if we can place the provision in the way the Minister
suggescs within the legislation, that would be better. I do not want to be obstructive and I
am happy to take the Minister's advice on this matter.
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Hon PETER FOSS: I will be happy to see the words "not exceeding 12 months" inserted
after the words "specified period". That might salve the problem. However, I will not be
moving it.
Hon TOM HELM: I wonder whether we need the amendment. Surely the situation
exists in which casual workers can receive payments in lieu of any annual leave
entitlements they may accrue. I have not consulted Hon John Halden on this, but the
award specifies annual leave entitlements but does not preclude people from working at a
particular enterprise on a casual basis and receiving payments in lieu of entitlements they
may have accumulated. Therefore, such situations can currently be accommodated.
Does Hon John Halden intend for the clause to preclude recognition of that entitlement so
that the entitlement will not be taken by leave provisions but by a payment and an
increased hourly rate which takes it into account?
Hon JOHN HALDEN: Regarding the Minister's proposition, can I seek leave to
incorporate the words "period not exceeding 12 months" and have that within my
amendment?
Hon Peter Foss: I will not accept your amendment. It was a proposal in lieu of your
amendment.
Hon JOHN HALDEN: I seek leave to withdraw my amendment.
Amendment, by leave, withdrawn.
Hon JOHN HALDEN: I move -

Page 8, line 25 - To insert after "specified period" the words "not exceeding
12 months".

Hon BOB THOMAS: I also have some reservations about how this clause may catch full
time or permanent members of the work forte. I seek a guarantee from the Minister that
workplace agreements will not be able to continue past the expiry of the agreement. I
will give a couple of examples of commercial contracts which are able to continue in
such a way. For example, if a person enters into a residential tenancy agreement and
moves out of the premises before the contrct expires, that person is responsible for
paying rent until the agreement expires. A lease agreement on a vehicle is similar. The
vehicle cannot be handed back. The lessee is responsible for the debt until the lease is
completed. Some business people have sold a business and have had things like
advertising signs leased and have forgotten to include them in the offer and acceptance.
Because of that omission, the vendor has remained responsible for paying that lease until
it expires. I can foresee that in some cases an employer may write into a workplace
agreement some sort of clause whereby the employee is responsible for maintaining some
level of production or something else related to the employment and after the expiration
of the agreement. the employee remains responsible far that aspect of the workplace
agreement. I am seeking some guidance from the Minister on that aspect.
Hon PETER FOSS: This clause is to make the distinction between contracts of
employment and workplace agreements. The latter will apply only to a person as an
employee. It will come into effect whenever people are employees under a contract of
employment and will go out of effect when they cease to be an employee under a contract
of employment, but they will not have to enter into a new arrangement each time. It will
come into effect every time people become employees.
Hon BOB THOMAS: I am referring to workplace agreements which are signed by
permanent workers - full time employees. I can foresee some employers writing into
workplace agreements conditions whereby the worker will remain responsible for some
aspect of that employment after the contract expires in the same way as those I have just
mentioned in some commercial agreements. I am asking the Minister to give me a
guarantee that employers will not be able to write into workplace agreements conditions
which continue after a workplace agreement expires when a worker finishes working for
that employer.
Hon PETER FOSS: It can apply to them only as employees. It is not like a lease where
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the obligation continues after the lessee has assigned to somebody else. Normally that is
the end of that workplace agreement. It ceases to apply to employees when the contract
of employment terminates. Subsection (2) states that every time a person can agree that
for a period of time if that person has another conneact of employment -

Hon Bob Thomas: I know what it states.
Hon PETER FOSS: If people do not agree to that or if they do not have another contract
of employment, it does not apply to them. The obligations arise out of the contract of
employment. The sorts of things the member is talking about come under the contract of
employment. Under a contract of employment employees are affected by the two
processes at the same time. The arrangement entered into is a contract of employment
and it gives certain contractual obligations and the workplace agreement applies without
having to join it again, If people never become employed after they cease employment.
that is the end of it. They cease to be a party to that workplace agreement. Any
obligations that people accrued at the time they left the employment remain, but there are
no continuing obligations under the workplace agreement. It affects employees only if
they agree that it be extended and they have come under another contract of employment.
If people either do not have another contract of employment or have not agreed to it,
even if they do have another contract of employment, that workplace agreement will not
affect employees.
Hon BOB THOMAS: There is frequently a shortage of skills, particularly among trades
people, in country labour markets. An example would be of somebody who is a metal
fabricator who is employed to produce a certain output, The employer writes into the
contract that for five years of that contract the metal fabricator guarantees that the
employer will be able to produce a certain number of tanks or farm implements or
whatever That employee terminates his employment and goes elsewhere. I want the
Minister to guarantee that the employer cannot write into the contract that the metal
fabricator will not have to continue to pay some sort of penalty to the employer because
he has not been able to get somebody else from that labour market with the skills to be
able to maintain the employer's output.
Hon PETER FOSS: The member is starting to ask me some legal opinions about
contracts of employment. We are not dealing with contracts of employment, The
obligations under the contract of employment are not only a matter of what is in the
workplace agreement, but also what is in the contact of employment. [ should not even
be trying to give legal advice on this.
The incidence of the contract of employment is very much dependent on what the
contract of employment says, irrespective of whether an award is involved. Here we are

synthat a workplace agreement applies only while there is a contract of employment.
Cotats of employment are unusual in that they can be unilaterally terminated by an

employee. Contractual obligations often arise out of it but the contract of employment
can be terminated, If that happens, the workplace agreement no longer applies. The
contractual obligations very much depend on the contract. I cannot predict what that will
be and it has nothing to do with the workplace agreement. It could be that a workplace
agreement provides that the employee is paid so much a week and so much an hour, and
the contract of employment says, "I1 agree to work for you for three years and I will not
give notice to you in that time." That is not in the workplace agreement. Any liability of
the sort the member is talking about will arise out of the contract of employment entered
into but not necessarily out of the workplace agreement. It is very much a matter of what
is stated in the contract of employment entered into.
Amendment put and passed.
Clause, as amended, put and passed.
Clause 14: Bargaining agents -
Hon N.D. CIRIF+THS: I move -

Page 9, line 5 - To delete the word "or" and substitute "and".
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Page 9. line 5 - To insert after the word "employee" the words "any prospective
employer or prospective employee".

The amendments propose to introduce the concept of potential employee and potential
employer. I am aware that in raising the matter at this stage, I am foreshadowing what
the Opposition proposes to do about the definition of these potential employers and
potential employees at the definition stage.
At this stage I do not want to debate the provisions of subclause (3), but the definition of
employee as is currently set out in clause 3 does not categorically include every person
who can be said to be seeking employment. It does not categorically include someone
who would be seen to be a potential employee. I note that the wording of the
amendment, if carried, would have the clause read -

The employer, the employees and any employee, any prospective employer or
prospective employee. are entitled to be represented by a bargaining agent in any
negotiations for a workplace agreement.

I do not think that is good English and a preferred clause would read -

The employer, the employees and any prospective employer or prospective
employee are entitled to be represented by a bargaining agent in any negotiations
for a workplace agreement.

That is, by reference to the Supplementary Notice Paper, in the second proposed
amendment to line 5, before the words "any prospective employer" it is appropriate to
insert the word "and".
Amendments, by leave, withdrawn.
Hon N.D. GRIFFITHS: I move -

Page 9, line 5 - To delete the word "or" and substitute the word "and".
Page 9, line 5 - To insert after the word "employee" the words "and any
prospective employer or prospective employee".

Hon PETER FOSS: The Government accepts the amendments.
Hon DERRICK TOMLINSON: We might be quibbling about a mere point of grammar.
but what Hon Nick Griffiths has suggested is to include a conjunction. I suggest to him
that the amendment would make more sense were he to replace the conjunction with a
comma. If he puts in a conjunction he adds a confusion to the meaning which was not
intended. I suggest to him that he replace that conjunction with a comma and he get
himself grammatically and logically correct.
Hon N.D. GRIFFITHS: I will withdraw my amendments, and I am obliged to Hon
Derrick Tomlinson for his mastery of grammar. Before I embark on that course I inquire
of the Minister whether that course of action is acceptable?
Hon Peter Foss: Yes.
Amnendmnents by leave, withdrawn.
Hon JOHN HALDEN: I understand the necessity to put this right, but I am not
convinced that we need to spend too much time on it. Is this not just a grammatical
procedure which at the end of the passage of the Bill the Clerks will put right anyway?
The CHAIRMAN: I am advised that that is not correct because a comma can make a
difference to the meaning. In this case I ask Hon Derrick Tomlinson to elaborate and
clarify the situation.
Hon DERRICK TOMLINSON: All that is required in line 5 after "employee" is to insert
a comma, followed by "any prospective employer or prospective employee". To put a
conjunction where I have suggested a comma should be would be linking "employees or
any employee" with "any prospective employer or prospective employee", which would
change the whole meaning of the clause. I think the words the Opposition seeks to insert
are superfluous anyway.
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Hon N.D. GRIFFITS: I move -

Page 9, line 5 - To delete the word "or" and substitute the word "and".
Page 9, line 5 - To insert after the ward "employee" the words ", any prospective
employer or prospective employee".

I do not agree with Hon Derrick Tomlinson that the proposition is superfluous.
Amendments put and passed.
Hon PETER FOSS: I move -

Page 9. lines 6 and 7 - To delete the words "agent in any negotiations for a
workplace agreement." and substitute the following -

agent -

(a) in any negotiations for a workplace agreement; or
(b) in connection with the operation of a workplace agreement.

This amendment was requested by the Trades and Labor Council to make clear that the
role of the bargaining agent did not cease upon the workplace agreement being
concluded.
Hon J0OHN HALDEN: The Minister is correct: This amendment was requested by the
TLC. Not for that reason, but because of the sense it makes to have an ongoing role for
bargaining agents, the Opposition supports this amendment.
Amendment put and passed.
Hon N.D. GRIFFITHS: I move -

Page 9, after line 7 - To insert the following new subclauses -

(IA) A party to the negotiations must not coerce or induce, or attempt to
coerce or induce, another party to use or not to use a bargaining agent or a
particular bargaining agent.
Penalty: $2 000.
(LB) A party to the negotiations must not coerce or induce, or attempt to
coerce or induce, Mnother party to grant or not grant their bargaining agent
the exclusive right to negotiate on their behalf.
Penalty: $2 000.

The proposed subclause would provide protection to employees, bearing in mind what
we - I suggest many others also - see as being the unequal bargaining scenario of this
Bill. In particular, it addresses the situation where an unscrupulous employer prevails on
an employee to use a bargaining agent who, to all intents and purposes, is the agent of the
employer. It is a suggested safeguard against bad behaviour. I look forward to the
Government joining with the Opposition in making what we consider to be very bad
legislation better by voting in support of this amendment.
Hon PETER FOSS: Can the two subclauses be put separately? I can support one, but
not the other.
The CHAIRMAN: Yes.
Hon PETER FOSS: The first amendment is consistent with some of the clauses within
the Bill. However, the second subclause gives the idea of' an exclusive bargaining agent.
which is not a concept intended by the Government in bringing forward this legislation.
The CHAIRMAN: The amendment before the Chamber is -

Page 9, after line 7 - To insert the following new subclause -

(IA) A party to the negotiations must not coerce or induce, or attempt to
coerce or induce, another party to use or not to use a bargaining agent or a
particular bargaining agent.
Penalty: $2 000.
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Hon John Halden: Could subclause (IB), in practicality, be incorporated within
subelause (IA)?
Hon PETER FOSS: It could. However, the Government does not accept the concept of
an exclusive right to negotiate. If someone is given a right which is not given to anyone
else, that person is the only one who has that right and therefore it is exclusive. Anything
done with regard to that would be caught by proposed subclause (IA). Subclause (IB)
specifically deals with whether one should or should not have an exclusive agent.
Amendment put and passed.
The CHAIRMAN: The second part of the amendment is -

Page 9. after line 7 - To insert the following new subclause -

(11B) A party to the negotiations must not coerce or induce, or attempt to
coerce or induce, another party to grant or not grant their bargaining agent
the exclusive right to negotiate on their behalf.
Penalty: $2 000.

Division
Amendment put and a division called for.
Bells rung and the Committee divided.
The CHAIRMAN: Before the tellers tell, I cast my
Division resulted as follows -

vote with the Noes.

Ayes (12)
Hon T.G. Butler Hon N.D. Griffithis Hon Tom Stephens
Hon Kim Chance Hon John Halden Hon Bob Thomas
Hon J.A. Cowdell Hon Mark Nevill Hon Doug Wern
Hon Graham Edwards Hon Sam Piantadosi Hon Tom Helm (Teller)

Noes (17)

Hon George Cash Hon Barry House Hon R.G. Pike
Hon E.J. Charlton Hon P.R. Lightfoot Hon B.M. Scott
Hon MJ. Criddle Hon P.H. Lockyar Hon W.N. Stretch
Hon B.K. Donaldson HonI Murray Montgomery Hon Derrick Tomlinson
Hon Max Evans Hon N.F. Moore Hon Muriel Patterson (Teller)
Hon Peter Foss Hon M.D. Nixon

Amendment thus negatived.
Hon PETER FOSS: I move -

Page 9, lines 11I and 12 - To delete the words
agreement" and substitute "under this section".

This is consequential to my earlier amendment.
Hon JOHN HALDEN: The Minister is correct. It is
amendment and it would be silly of us not to support it.

"in negotiations for a workplace

consequential upon his previous

Amendment put and passed.
Hon N.D. GRIFFITHS: I move -

Page 9. lines 18 and 19 - To delete the lines.
Hon PETER FOSS: I have foreshadowed an amendment which is intended to deal with
the same matter. The difference between the two is that I will support the Government's
amendment and not the one moved by Hon Nick Griffiths. Ours is the correct way to
amend it.
Hon ND. Griffiths: I would be interested to hear from the Minister why his proposal is
the superior one.
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The CHAIRMAN: Order! If the member wants to hear argument on the Minister's
proposal, we should dispose of this clause first and then hear the Minister's proposal.
Hon N.D. Griffiths: I would be interested in hearing from the Minister why he considers
the Opposition's amendment to be deficient.
Hon PETER FOSS: It does not make clear that it terminates unless it is clear that the
appointment is bath for negotiation and for the later stage of the agreement. Therefore,
the person has to be authorised under (1)(b), but is not to terminate the appointment
under (l)(a). The member's amendment does not do that.
Amendment put and negatived.
Hon PETER FOSS: I move -

Page 9, line 19 - To insert after "Division 4" the following ", unless the
bargaining agent is authorized for the purposes of subsection (1)(b)".

I have already explained the amendment.
Amendment put and passed.
Hon JOHN HALDEN: I move -

Page 9, after line 19 - To insert the following new subclauses -

(3A) An organization of employees shall be deemed to be the authorized
bargaining agent of a member of that organization in the absence of notice
in writing by that member terminating that authority.
(3B) A corporation shall be deemed to be the authorized bargaining
agent of a shareholder or member of that corporation in the absence of
notice in writing by that shareholder or member terminating that authority.
(3C) Where an employer is represented in any negotiations by an
employee or employees of the employer, the authority of that employee or
employees to represent the employer shall be subject to the provisions of
subsection (3).

This is a simple matter. We have tried to spell out the appropriate arrangements for
organisations to be involved in this process. The new subclauses are self-explanatory. I
do not think the amendment is controversial.
Hon PETER FOSS: The Government opposes each of the new subclauses, (3A) because
it provides almost as a default that an organisation of employees will be there, (3B)
because it is a total nonsense in corporate law terms, and (3C) because I do not
understand what it is all about; it is totally perplexing.
Hon JOHN HALDEN: Proposed subclause (3A) seeks to ensure that organisations of
employees shall be deemed to be an authorised bargaining agent for members of that
organisation. It stands to reason that if a person joins an organisation, he or she wants the
organisation to represent their interests, If that is not the case, the person can sign a
disclaimer. However, why should a person who has freely elected to join an organisation
be required to give that organisation further authority to act on that person's behalf? In
proposed subclause (3B), we seek to highlight the inconsistent way the Government has
dealt with unions and corporations. Members of unions must give organisations an
authority to act on their behalf under the Government's proposal. Members of
corporations are not under the same obligation. Our amendment by way of proposed
subclause (3B3) seeks to place the same obligation on corporations. I think the Minister
said he did not understand that.
Hon Peter Foss: No, it is a total nonsense.
Hon JOHN HALDEN: I am sorry the Minister feels that way.
Hon Peter Foss: No, it is my opinion as a lawyer.
Hon JOHN HALDEN: I am sorry that I would in any way question the marvels of the
Minister's opinion as a lawyer. However, if we are going to trat one set of people in a
certain way we ought to treat other people in the same way.
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Hon Peter Foss: They are not parties to it. The member should get Hon Nick Griffiths to
explain it to him.
Hon JOHN HALDEN: I understand they are not panics to it, but they should be treated
in the same way. My amendment to insert new subclause (3A) seeks to treat the partics
in a similar way. I cannot understand why the Government would object to my
amendment.
Hon N.D. GRIFFITHS: I direct my remarks to proposed subclause (3A). It is my
understanding that the Government's claim with this Bill is, in part, that it is not hostile
to unions per se and that it wishes to encourage them to be involved in the process of
enterprise bargaining. Unions have significant experience in bargaining on behalf of
their members. The Government wishes to have unions involved in changing what it
sees as inappropriate workplace cultures.
The amendment moved by Hon John Halden would enable that to occur. If this
Government is right about its workplace concept, Hon John Halden's proposal would
enhance the position of both the Government and the community. If the Government
argues against proposed subclause (3A) it would be a fairly clear indication that it is anti-
union, which it says it is not. In that context, if the Government accepts proposed
subclause (3A), I wonder whether it can be dealt with separately from proposed
subclauses (3D) and (3C). I would be obliged to hear the Minister's comments on that
point.
Hon DERRICK TOMLINSON: I cannot let pass the contradictory position taken by the
Opposition in the proposed amendment and the amendment accepted earlier to page 9,
after line 7 to insert a new subclause (IA). That subclause was inserted to protect the
freedom of individuals to choose - there will not be any coercion and there will be a
penalty for those people who attempt to induce or coerce. The penalty of $2 000 is a fair
indication of the high value the Government and the Opposition, in their acceptance of
that amendment, place on the protection of individual choice.
In the amendment before the Chamber to insert proposed subclause (3A), the right of the
individual to become a member of an Organisation is recognised; that is, a recognition of
freedom of choice. Having done that, we then deem that that Organisation shall represent
the person if he does not give notice in writing that the authority is terminated. By
deeming by default, it is running contrary to the argument of freedom of choice. If
freedom. of choice is included in the amendment which was accepted earlier, it should be
included in this amendment.
Hon Peter Foss: It is a no ticket, no start situation.
Hon DERRICK TOMLINSON: Of course it is and it is a classic case of the way in
which these matters of industrial relations have been dealt with in the past. I suggest the
Committee reject this amendment to maintain consistency in the argument.
Hon N.D. GRIFFTHMS: Hon Derrick Tomlinson and the Minister used the phrase, "no
ticket, no start". I would be obliged if the Minister would explain the relevance of that
phrase to the proposed amendment to insert new subclause (3A).
Amendment put and negatived.
Hon PETER FOSS: I move -

Page 9, lines 21 and 22 - To delete the words "to the negotiations".
Page 9. lines 24 and 25 - To delete the words "for the purpose of any negotiations
for a workplace agreement" and substitute "under this section".
Page 9, line 26 - To delete the words "to the negotiations".

Each of these amendments is consequential to the amendments moved by me earlier.
Amendments put and passed.
Hon JOHN HALDEN: I move -

Page 9, line 27 - To insert after the word "agent" the following -
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where the other party has, when granting their bargaining agent the right
to negotiate on their behalf, expressly provided that the right of the
bargaining agent to negotiate on their behalf is not an exclusive right

This amendment endeavours to reinforce the point that any party which has appointed a
bargaining agent can be approached directly by the other party unless it has given its
bargaining agent an exclusive right to negotiate on its behalf. In those circumstances the
other party is then obliged to negotiate only through the bargaining agent.
Hon PETER FOSS: The Government opposes the concept of an exclusive right being
given to the bargaining agent and I have already explained why.
Hon N.D. GRIFFITHS: If I understand the Minister correctly, he opposes the
proposition of an exclusive right. The amendment seeks to further the Minister's
opposition to the proposition of an exclusive right. The Opposition does not like the idea
of an exclusive right. I fail to see how the Minister can reasonably oppose the
Opposition's proposal.
Hon TOM HELM: I note that the Minister is not responding to the comments of
Hon Nick Griffiths. Hon John Halden proposed that people should be deemed to be the
organisation to bargain on their behalf and we accepted that it was a fundamental part of
this Bill and that people wanted that freedom of choice. When the Opposition indicated
that it did not want that right to be granted exclusively, the Minister became strangely
silent on the matter. We have tried to demonstrate that it is silly to include the words
"freedom of choice" when they are not included across the board.

Division
Amendment put and a division called for.
Belts rung and the Committee divided.
The CHAIRMAN: Before the tellers tell, I cast my vote with the Noes.
Division resulted as follows -

Ayes (12)
Hon TOG. Butter Hon N.D. Griffiths Hon Tom Stephens
Hon Kim Chance Hon John Halden Hon Bob Thomas
Hon J.A. Cowdell Hon Mark Nevill Hon Doug Wean
Hon Graham Edwards Hon Sam Piantadosi Hon Tom Helm (Teller)

Noes (17)
Hon George Cash Hon Barry House Hon Ito. Pike
Hon 2,1. Charlton Hon P.R. Lightfoot Hon B.M. Scott
Hon MJ. Criddle Hon R.H. Lnckyer Hon W.N. Suezh
Hon B.K. Donaldson Hon Murray Montgomery Hon Derrick Tomlinson
Hon Max Evans Hon N.F. Moore Hon Muriel Patterson (Teller)
Hon Peter Foss Hon M.D. Nixon

Amendment thus negatived.
Hon PETER FOSS: I move -

Page 10, lines 2 and 3 - To delete the wards "for the purposes of any negotiations
for a workplace agreement, any other party to the negotiations" and substitute
"under this section, any other party".

This is another consequential amendment.
Amendment put and passed.
The CHAIRMAN: Hon John Halden has foreshadowed an amendment to this clause.
Paragraphs (c) and (d) of that amendment are out of order because they are inconsistent
with the prior decision of the Committee. Does the member wish to proceed with that
amendment?
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Hon JOHN HALDEN: I accept your ruling, Mr Chairman. However, the remaining
parts of the proposed amendment are still worth pursuing. The amendment seeks
basically to require a person to deal with a nominated bargaining agent, which in regard
to the process which is being established here is a reasonable proposition, and to make it
an offence for a party to endeavour to have the other parry terminate the services of a
bargaining agent. Paragraphs (a) and (b), even without paragraph (c), ame reasonable
amendments and will take away the potential for coercion within the bargaining process,
a process which the Government sees as central to this Bill. Theft should not be a great
problem with this amendment as it now stands without paragraphs (c) and (d), and with
the penalty provision still at $2 000. 1 move -

Page 10, lines I to 6 - To delete the subclause and substitute the following -

(6) Where an employer or an employee has appointed a bargaining agent
for the purposes of any negotiations for a workplace agreement -

(a) any other party to the negotiations must not refuse to
recognise that appointment or deal with some other person
as if he or she were that person's bargaining agent; and

(1b) any other party to the negotiations must not force,
endeavour to force or in any other way induce or influence
the employer or employee to terminate the authority of the
bargaining agent.

Penalty: $2 000.
Hon PETER FOSS: We have just amended subclause (6), so paragraph (a) will be
inconsistent with that because we have substituted for the words "of any negotiationst' the
words "under this setion". Paragraph (b) will also need to be changed to make it
consistent. We will have to come back to recommit this clause, and I indicate to the
member that I will be happy to have an amendment with paragraphs (a) and (b) go in, but
consistent with the way in which we have now amended subclause (6).
Hon JOHN HALDEN: I suggest a redraft on the run, with which the Minister may be
happy; namely -

(6) Where an employer or an employee has appointed a bargaining agent for the
purposes of this section for a workplace agreement -

(a) any other party must not refuse to recognise that appointment or
deal with some other person as if he or she were that person's
bargaining agent; and

(b) any other party must not force, endeavour to force or in any other
way induce or influence the employer or employee to terminate the
authority of the bargaining agent.

Hon PETER FOSS: Perhaps instead of the words "for the purposes of this section" we
should have the words "under this section as amended".
The CHAIRMAN: I gather that the Minister does not have any objection in principle to
what the member is proposing, but that the words need to be tidied up. I suggest that
because this clause will need to be recommitted, it may be wiser to tidy up the wording.
Hon JOH4N HALDEN: I seek leave to withdraw my amendment.
Amendmient, by leave, withdrawn.
Hon JOHN HALDEN: I move -

Page 10, lines 7 to 9 - To delete the subclause and substitute the following -

(7) The employer and employee to a workplace agreement must negotiate
in good faith and must not refuse to negotiate or continue to negotiate in
good faith.

I would be surprised if the Government cannot agree to this amendment, which is purely
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to state that the negotiations carried out for a workplace agreement must be carried out in
goad faith. I understand that the concept of good faith is encompassed in American
industrial relations law and has quite clear legal meaning, and it seems to me, and I am
sume the Minister will clarify this, that good faith has clear legal meaning in this country
also and that its meaning is well known by everyone. It is appropriate to include in the
Bill the words "negotiate in good faith" because to not accept this proposition would lead
any reasonable person to a conclusion about why the Government will not accept it. If
the Government will not accept it, we want to know why.
Hon PETER FOSS: The Minister in the other place was very tempted by this concept
and, I think, drawn to the idea. Good faith as a general term is known in this country, but
good faith bargaining is not well known. The American experience is that it has led to an
enormous amount of litigation. Notwithstanding thai it is a well known term, it is also
particularly well known for the fact that people argue about it so much. It is the most
frequent cause for litigation, not on the merits of the case but on whether people have
acted in good faith. It is because of the American experience that the Government is
reluctantly but nonetheless decidedly against the introuction of the term "in good faith"
in Western Australia.
Hon JOH-N HALDEN: The reason that we want to add the concept of good faith is to
ensure that people can negotiate in good faith. In the United States and Canada, where
the concept of good faith applies, sometimes the belief is that the panies are not operating
in good faith. I can think of examples where the issue has been contentious and has gone
to court At the end of the day the court has come down on one side or the other
believing that the party had not acted in good faith. That is the reason I suggest the
Government needs to consider this proposition seriously. I will not be convinced by the
argument that to include the concept of good faith might incur legal costs. The Bill is all
about taking industrial relations from a fairly cheap regime to one that will be highly
expensive. It is about keeping people as far as practicable away from the Industrial
Relations Commission and sending them to arbitrators, where the cost is absolutely
enormous, sending them to the Supreme Court, insisting that they engage highly
expensive counsel, and insisting that they go to the District Court. The Minister, who
takes great pains to point out everyone else's inconsistencies, cannot possibly suggest -

Hon Peter Foss: I am not inconsistent. That is an extraordinary statement.
Hon JOHN HALDEN: I am sure the Minister is not inconsistent, but perhaps I need to
know the Minister better. Some inconsistencies exist in the Bill. The concept of
protection works both ways. It is not an outrageous proposition, but if the Government
cannot accept that the parties to a central piece of industrial relations legislation should
act in good faith, one must ask why the Minister would not consider this a reasonable
proposition. To suggest the reason not to support the amendment is legal costs, based on
the contents of the legislation, does not hold any water.
Hon N.D. GRIFFITHS: Hon John Halden is being too generous to the Government.
From the stance adopted by the Government so far with this Bill, its failure to embrace
the amendment is yet another example of the sign or resign, take it or leave it mentality.
The Bill, and the Government's refusal to accept the proposed amendment, is part and
parcel of the Government's approach to industrial relations where it is endeavouring to
bolster the unequal bargaining position of the employer on the one hand, and an
individual employee on the other. The Government should come clean. We know that
the Minister is not Jeff Kennett.
Hon PETER FOSS: The amendment will not put good faith in the agreement. It will just
have everyone in the courts arguing about good faith. The American experience is that it
does not lead to good faith; it leads to arguments about it. They are two different things.
If we thought the amendment would put good faith into agreements, or there would not
be good faith in any event, we would be inclined towards it. The American experience is
that that is not the result.
Hon JOHN HALDEN: This is the Minister's Bill. I am prepared to accept the outcome
in a few minutes but I must emphasise that the conclusion is not one that the Opposition
will accept readily.
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Hon Peter FOSS: We would not expect it to.
Hon JOHN HAJLDEN: We have accepted some, and we are prepared to accept some
others. We am crying to ensure that at the most fundamental level there is sonic equity in
the bargaining process.
Hon N.D. C-priffiths: There is none.
Hon JOHN HALDEN: Hon Nick Griffith said that I was being kind earlier, but if the
Government cannot bring itself to insist that the parties operate in good faith, the only
conclusion we can reach is chat the Government's intention is not to have equity within
the process. If the Government has so extensively reviewed the issue of good faith, I am
sure that with all its resources it could have brought to the Parliament good faith as
defined and by endeavouring to limit the problems. That is not beyond the Governmenc.
It is totally within the realms of the resources of the Government to do exactly that. To
suggest that ic Cannot be done is completely outrageous.

Division

Amendment put and a division called for.
Bells rung and the Committee divided.
The CHAIRMAN: Before the tellers tell, I cast my vote with the Noes.
Division resulted as follows -

Ayes (12)
Hon T.G. Butler Hon N.D. Grilift Hon Tom, Stephens
Ron Kim Chance Hon John Halden Hon Bob Thorns
Hon J.A. Cowdell Hon Mark Mcviii Hon Doug Wen
Hon Graham Edwards Hon Sam Piantadosi Hon Tom Helm (Teller)

Noes (17)
Hon George Cash Hon Barry House Hon ROG. Pike
Hon EJ. Charlton Hon P.R. Lightfoot Hon B.M. Scott
Hon MJ. Criddle Hon P.M. Lockyer Hon WI'!. Stretch
Hon B.K. Donaldson Hon Murray Montgomery Hon Derrick Tomlinson
Hon Max Evans Hon NY. Moore Hon Muiel Patterson (Teller)
Hon Peter Foss Hon M.D. Nixon

Amendment thus negatived.
Hon JOHN HALDEN: I move -

Page 10, after line 13 - To insert a new subclause as follows -

(9) The employer or prospective employer must advise each of the
employees of their entitlement under this section in a manner they are
reasonably likely to understand.

I am somewhat surprised that we cannot operate in good faith, so I do not imagine the
novel con- .pt that I wish to insert in the Bill will have much success. We will try as
hope springs eternal. This amendment simply requires that the employer or prospective
employer will advise each of the employees of his or her entitlements in a manner which
they are reasrnably likely to understand. There is every likelihood that workplace
agreements - although not all of them - will be written in either legalese or contain so
much jargon that they will be indecipherable for many employees. This is not an
outrageous proposal. It requests that the agreements, which will have a significant
impact on people's incomes and lives, should be expressed in plain English. This is not
the most controversial amendment an Opposition has ever moved. Nevertheless, on the
basis of the previous amendment we moved, I know not what to expect.

Hon PETER FOSS: I was interested to hear the member say what he believed this
amendment would mean. It will mean that as well as the agreement, the employer must
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engage in some sort of explanatory dialogue. It is inappropriate that a party to a contract
should explain it to another party to the contract. The legislation outlines the
Commissioner for Workplace Agreements, whose job is to ensure that people are likely
to understand their agreements. It is entirely inappropriate for the employer to cake on
that role; I am surprised that the member even suggested it.
Hon JOHN HAtDEN: I am confused about the role of the commissioner - maybe chat is
a reflection of t hour of morning. I did not know that the commissioner would have to
insist, investigate or even be aware that a person understood what was in the contract
signed. The only time it would come to the commissioner's notice would boe following a
complaint.
Hon Peter Foss: The commissioner must be satisfied that each party to the agreement
appeared to understand his Or her rights and obligations under the agreement.
Hon JOHN H-ALDEN: I am sure that will be a spectacularly successful initiative! How
will the commissioner perform that function if 10 000 or 30 000 workplace agreements
are in place? How will the commissioner realistically be satisfied? Of course, he will
not be able to do that. The Minister has worked with bureaucracies - I have worked in
them - and he is aware that they deal with presented problems and nothing else. The
protection of the commissioner in this regard is realistically a misnomer, It will only
occur following a complaint. The Minister suggests that a requirement for an employer
to advise each employee of his or her entitlement under the agreement is illegitimate.
Hon Peter Foss: It is in excess of handing over tlhe agreement. It is a dual role. If you
have some other solution, come up with it. Who do you expect to explain awards?
Hon JOHN HALDEN: I would expect unions to do that.
Hon Peter Foss: Not employers.
Hon JOHN HALDEN: It could be an employer. I guess my answer reflects my bias in
this matter. 1 would expect the union to perform that role as it would deal with awards
more regularly than some employers.
Hon Peter Foss: A bargaining agent could do it.
Hon JOHN HALDEN: Perhaps that could be done.
Hon Peter Foss: We are not considering awards. A workplace agreement would not be
as complicated and would not require as much explanation. It is a muddle headed
confusion of roles.
Hon JOHN HALDEN: If the employer is in a more powerful position with the
agreement, he is more likely to know its content and be able to explain it to the
employee. That is not an outrageous mixing of roles. If an employer wanted to have a
reasonable relationship with a prospective employee, a reasonable way to scant the
relationship would be a basic consideration that the person has the right to know his &r
her conditions and for the employer to explain what is within the workplace agreement. I
cannot imagine that that is a duplication of roles or in any way muddled.
Hon N.D. GRIFFTHS: The Minister seems to be misreading clause 29 when he
suggests that it is the commissioner's job to ensure that the employee understands the
agreement. It does not say that at all. Hon John Halden's proposition will improve the
Bill. It is not a novel concept. As any Mnister for Consumer Affairs should know, it is
quite reasonable for an intending party to a contract to provide information to the other
party. The Minister should reflect on credit law. The amendment is significant because
it will provide significant safeguards to people who are used to an industrial relations
environment in which everything is done for them. These people will have to cope with
a take it or leave it situation, and these people can be bound for up to five years within
that agreement. What Hon John Halden proposes is perfectly reasonable. Only an
unreasonable Government would reject the amendment.
Hon TOM HELM: According to the second reading speech and everything that
Government members have told us the purpose of the Bill is about breaking down the
barriers and for people to try as best they can to make enterprise agreements a success.
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In rejecting the amendment, the Minister tells us that it is not the employer's job to tell
the prospective employees what are their entitlements under this clause. The Minister
gives the impression that it is the job of somebody else - a commission, for instance Let
us look at the obligations of the commission under the proposals in clause 29 of the Bill.
The commission has no responsibility - none whatsoever - to determine whether the
employees know what are the entitlements being offered by the prospective employer.
The Minister then says. "Maybe the bargaining agent can do that." But we have not yet
dealt with the bargaining agent. The clause relating to bargaining agents follows the
clause that deals with the employer and the employee negotiating a fair and reasonable
deal for the good of the employer, the employee and the enterprise. How can anyone
object to an obligation, for the benefit of all concerned, on the employer to see that all of
the people who Work for him are advised of their conditions? One would think that
would be the most sensible way to operate. The employer knows that the people who are
employed should know what they are entitled to. The employer can also ensure that the
employees understand their obligations. This flies in the face of everything that we have
been told by the Minister; that is, we are breaking down the barriers, that the whole thrust
of this Bill is a part of the deal that says that under the present system barriers are in the
way. This legislation is supposed to get rid of the barriers because people are precluded
from talking to each other.
On the one hand the nasty unions are supponted by the nasty Industrial Relations
Commission and on the other hand the employers which do not want to make a profit
want to make a workplace environment that is suitable for everyone, irrespective of
whether the workers are unionised or non-unionised. When we get down to something
reasonable that fits into the mould and accepts the argument that changes need to happen,
where it has been suggested that an obligation is placed on the employer so that he
advises his potential employees of their entitlements which will go hand in hand with
their obligations, we are told by this Minister that there is no need to do that; somebody
else should do it. Yet clause 29 precludes the commissioner from doing that. At this
stage of the Bill there is no bargaining agent. It cannot be the responsibility of the
bargaining agent because that person has not yet been legislated for.
Hon SAM PIANTADOSI: I completely support the Opposition's comments on this
clause. I am concerned about the ethnic community. The comments of Hon Nick
Griffiths, Hon Tom Helm and Hon John Halden are very valid. To this stage the
Government and the relevant department have let down a number of Western Australians
very badly. We have been given many assurances over the past three or four months
about the role of the Department of Productivity and Labour Relations and the
documentation it was preparing to inform people of the nature of the legislation. That
has not occurrned, despite the assurances given by the Minister for Labour Relations and
Hon Peter Foss when I alleged that the Minister for Labour Relations had misinformed
and misled the Parliament about the remarks on several occasions in August.
On my inquiries of DOPLAR I found that it has received no instructions to prepare for
the dissemination of multilingual information to non-English speaking people in the
community. Again the Minister for Labour Relations and Hon Peter Foss gave
assurances to the Parliament in that respect that simply have not eventuated. With that in
mind, one would have thought that at least the Government would take into consideration
comments made by previous speakers. The Government which is producing the
legislation is not interested in being able to communicate to get the message across. It is
now trying to give the same assurances that were given and not abided by. The
Government is saying that an employer in his relationship with a prospective employee
will advise the employee of his entitlements and obligations. It simply will not happen.
There will be conflict situations. There will be disagreements. There will not be the fair
play that the inister would like us and the community to believe there will be. Later in
the same Bill there are amendments -

Point of Order
Hon R.G. PIKE: We have been very tolerant with the Opposition about these
amendments. The debate that we are now hearing from Hon Samn Piantadosi -
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Hon Sam Piantadosi: You don't say it lie that.
Several members interjected.
The CHAIRMAN: Order!
Hon R.G. PIKE: Hon Sam Piantadosi raised the pronunciation of his name.
Several members interjected.
The CHAIRMAN: Order! I ask the member to get to his point of order.
Hon R.G. PIKE: The point of order is that the contribution of Hon Sam Piantadosi about
the amendment before the Chair is not relevant. We are getting a Labor Party dirge. It is
general and not specific.
Several members interjected.
Hon Graham Edwards: On the point of order, Mr Chairmran.
Hon Tom Stephens: On ihe point of order, Mr Chairnan.
The CHAIRMAN: Order! A point of order is being taken. I have not heard out the
point of order. The amendment cannot be accepted.
Several members interjected.
The CHAIRMAN: Order! I have not ruled on the point of order being taken. The
member has raised a point of order about the relevance of the remarks of Hon Sam
Piantadosi. I was about to have Hon Sam Piantadosi draw some relevance to the clause
in his remarks. I am sure that he is about to wind up his comments in that vein. It is
relevant for 27 per cent of Western Australians. I am upset that the likes of Pike and Co -

The CHAIRMAN: Order! The member knows that it is unparliamentary to refer to
members in that vein in the Chamber.
Hon SAM PIANTADOSI: By the same token this Government is also unparliamernaiy
in the way it is conducting itself towards a number of Western Australians. The
Government is getting very close to being deemed to be racist as it is mistreating and not
looking after the interests of 27 per cent of the community. I do not mind Hon Bob Pike
making a poor effort in trying to pronounce my name. It may be that if he tried to spell it
out in Latin he would have more success. I was not throwing red herrings into the
argument, and it was Hon Bob Pike who in the end could not finish his point of order.
I refrained from speaking to other clauses of this Bill and putting the ethnic argument, but
this clause relates to a communication factor between the employer and the employee and
that is important for a number of people within our community. T1he ethnic factor is part
and parcel of the debate and I do not think you, Mr Chairman, or members of the
Government can say I aim wrong in that regard. I ask members opposite to consider those
members of the community who have a communication problem as clause 9 poses a
major problem to them, and members opposite should at least consider their rights as
well as those of other Western Australians.

Division
Amendment put and a division called for.
Bells rung and the Committee divided.
The CHAIRMAN: Before the tellers tell I cast my vote with the Noes.
Division resulted as follows -

Ayes (12)
Hon T.G. Ruder Hon N.D. Giffithis Han Tom Stephens
Hon Kim Chance lHon John Halden Hon Bob Thomas
Hon l.A. Cowdell Hon Mark Nevill Hon Doug Wean
Hon Graham ]Edwards Hon Sam Piantadosi Hon Tom Helm (Teller)
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Noes (17)
Hon Gerge Cash Hon Barry House Hion R.G. Pike
Hon EJ. Charlton Hon P.R. Lightfoot Hon B.M. Scott
Hon MJ. Criddie Hon P.H-. Lockyer Hon WI'!. Strth
Hon B.K. Donaldson Harn Murray Montgomer Hon Derrick Tomlinson
Hon Max Evans Hon N.E. Moore Hon Muriel Patterson (Teller)
Hon Peter Foss Hon M.D. Nixon

Amendment thus negatived.

Clause, as amended, put and passed.
Clause 1S: Contents -

Hon JOHN HALDEN: No Opposition amendments are listed on the Notice Paper. That
should not in any way be seen as a reflection of support for this clause. We had
amendments which would ensure that the award system was preserved and that workers
under workplace agreements would be assured their terms and conditions would not be
less than their curent award provisions, but as has been rightly pointed out by you.
Mr Chairman, that would be a direct negative and would not be acceptable to the Chair.
The Opposition opposes this clause.
Hon BOB THOMAS: It is safe to say that if we have this sort of legislation it is
important to have a clause of this nature to ensure that workers are protected against
unfair dismissal and some clear parameters ame set regarding commitment and duration of
employment. I will test the Chamber with an amendment. I move -

Page 10, line 20 - To insert after the word "include" the following -

provided that the conditions of employment contained in the workplace
agreement when viewed as a whole ame more favourable than those which
would apply to the employee if he or she were not party to the workplace
agreement

The CHAIRMAN: I cannot accept that amendment because it is inconsistent with a prior
decision of the Committee. Hon Tom Stephens moved an amendment in global terms
along those lines. That was considered by the Chamber and was rejected.
Hon Tonm Stephens: Was that not just because of the positioning of the clause? This is a
different stage of the Bill.
The CHAIRMAN: To clarify for members, the Committee has already defeated an
amendment to clause 5 using the same words as the member has proposed. Therefore,
the amendment cannot be accepted.
Hon BOB THOMAS: Basically, what [ want to do -
Hon E.J. Charlton: Just oppose the clause.
Hon BOB THOMAS: That is what I am about to do. It should be on record in Hansard
that during the second reading debate almost every member on this side said that this
legislation was unfair and would enable employers to reduce wages and conditions to
employees. The interjections from the other side of the Chamber, in particular from the
Minister, made it quite clear that the Government was not about trying to reduce
conditions and wages, and members opposite took great offence when the Opposition
suggested that would occur. I wanted to move an amendment to this clause so that the
Government could be true to its word and ensure that no worker under workplace
agreements would be worse off. In the content of this amendment I said that the
conditions of employment contained in workplace agreements when viewed as a whole
were more favourable than those which would apply -

Point of Order
Hon PETER FOSS: The member can hardly refer to an amendment, to which he is
obviously speaking, when he is not allowed to move the amendment, let alone speak to it.
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The CHAIRMAN: That is a valid point of order and I am sure that the member realises
that he must address his comments to the clause before the Chamber. The question is
that clause 15 stand as printed.
Hon BOB THOMAS: With all due respect, I was explaining to the Chamber why I
wanted to move that amendment - so that the Government could be hrue to its word and
ensure that this legislation -

The CHAIRMAN: Order! A ruling has already been made on the amendment.
Hon BOB THOMAS: I have accepted that ruling.

Committee Resumed
The CHAIRMAN: The question now before the Chamber is that clause 15 stand as
printed.
Hon BOB THOMAS: I am opposing clause 15, and I am explaining why I am opposing
that clause. I want the Government to be true to its word to ensure that this legislation is
not about reducing the wages and conditions -

Hon E.J. Charlton: As soon as we get the Bill through we will prove that to you.
Everybody will be better off.
Hon JOHN HALDEN: That is what you said about employees at the Midland
Workshops.
Hon E.J. Charlton: They amt; they got $40 000 each.
Hon BOB THOMAS: Sometimes I find it difficult to follow Hon Eric Charlton's logic.
Hon George Cash: It is a pity that you missed some of the clauses, because you
obviously missed some of the debate.
Hon BOB THOMAS: I am having it explained to me as we go, and I appreciate that
members are prepared to do that. The Government made great play when members on
this side of the Chamber accused it during the second reading debate of wanting to
reduce wages and conditions. Members opposite denied that and said that this legislation
was not about that. I am saying that in clause 15 the Government should somehow be
true to its word and ensure that that does not occur.
Hon N.D. GRIFFITHS: I listened with interest to the comments of Hon Bob Thomas.
What he said had a great degree of relevance to the clause under discussion. I note that
proposed subsection 2 states -

Subject to subsection (1), a workplace agreement may contain whatever
provisions the parties agree to include.

That is in the context of a regime of unequal bargaining power. The clause states that
whatever the provisions - no matter how unfair - they will be subject to the second piece
of rubbish with which members will have to deal; that is, the Minimum Conditions of
Employment Bill. Boy, are they minimum! Any reasonable representative of decent
people in Western Australia would support the Opposition in its stance on this clause.
Clause put and passed.
Clause 16: Minimum conditions otemploynient -

Hon SAM PIANTADOSI: I move -
Page 10, line 22 - To insert after '1993" the wards "and the Industrial Relations
Act 1979".

Point of Order
Hon PETER FOSS: I believe this has already been dealt with under clause 4.
The DEPUTY CHAIRMAN (Hon Derrick Tomlinson): That is a valid point of order.
The Committee agreed to clause 4, which overrides this matter.
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Committee Ressumed
Hon JOHN HALDEN: The Opposition's position, notwithstanding your ruling,
Mr Deputy Chairman, is that we oppose this clause on the basis that we still have grave
concerns about the Industrial Relations Act not acting as a safety net. It has been
demonstrated over almost a century that the commission can provide well in its dispute
settling and on a range of other issues. The Opposition has grave fears for the
consequences to individuals as a result of this. I accept your ruling, Mr Deputy
Chairman. I know we have discussed this matter before, and I think it is in everyone's
best interest that we proceed down the line.
Hon SAM PIANTADOSI: I echo the sentiments of Hon John Halden -

Hon E.J. Charlton: Little Sir Echo!
Hon SAM PIANTADOSI: No, I am no Sir Echo. I can stand up for myself, unlike
Hon Eric Charlton, and I do not need others to support me, as he did over the past few
weeks.
The Opposition opposes the clause because the security net - as we heard only a few
minutes ago in a response by the Minister and members opposite to what was raised by
Hon Bob Thomas - was that there would be fair play and that everybody would get an
equal opportunity. This is a perfect opportunity to include the amendment and provide
that protective mechanism to those people so they will have their choice, as the Minister
has also expressed in the past. Why nor provide them with this safety net and ensure that
they have the option that if they do not take up a certain agreement they can then rely on
the other?
Hon T.G. BUTLER: It was not my intention to say anything on this clause.
Hon E.J. Charlton interjected.
Hon TOG. BUTLER: Hon Eric Charlton can make a speech; he does not have to mumble.
He is an adult and he can speak for himself.

Withdrawal of Remark
Hon R.G. PIKE: I ask that the word "dolt" be withdrawn; it is an inappropriate and
unparliamentary word. I will not allow this Kearing-type unparliamentary language.
Hon KIM CHANCE: The member said "adult".
Hon R.G. PIKE: I accept that there is no point of order on that basis.

Committee Resumed
Hon T.G. BUTLER: I have always had some concerns about Hon Bob Pike's hearing -

The DEPUTY CHAIRMAN (IHon Derrick Tomlinson): The member cannot reflect on a
point of order which has already been disposed of.
Hon T.G. BUTLER: I will find out privately exactly what "dolt" means.
After reflecting on clause 4, which we have already dealt with, it seems as though this
legislation is going backwards. Itris a retrograde step because conditions will fall away
as a result of it. It seems that the Minimum Conditions of Employment Bill will have
effect, despite any provisions of this Workplace Agreements Bill. It seems to be a
regressive step in this trilogy of stupidity. Will the Minister consider withdrawing
clause 16?

Division

Clause put and a division called for.
Bells rung and the Committee divided.
The DEPU TY CHAIRMAN: Before the tellers tell, I cast my vote with the Noes.
Division resulted as follows -
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Ayes (17)
Hon George Cash Hon Barry House Hon R.G. Pike
Hon E.J. Charlton Hon P.R. Lightfoot Hon B.M. Scott
Hon MJ. Criddle. Hon PMH. Lockyer Hon W.N. Serech
Hon B.K. Donaldson Hon Murray Montgomery Hon Derrick Tomlinson
Hon Max Evans Hon H.F. Moore Hon Muriel Patterson (Teller)
Hon Peter Foss Hon M.D. Nixon

Noes (12)
Hon T.G. Butler Hon N.D. Grifithsu Hon Torn Stephens
Hon Kim Chance Hon John Halden Hon Rob Thomas
Hon J.A. Cowcietl Hon Mark Neviln Han Doug Wean
Hon Graham Edwards Hon Sam Piantadosi Hon Tom Hielm (Teller)

Clause thus passed.
Clause 17: Implied provision as to unfair dismissal -
Hon JOHN HALDEN: I move -

Page 11, lines 3 and 4 - To delete the words "harshly or oppressively".

Until now cases of unfair dismissal have been resolved by the Industrial Relations
Commission. The numerous decisions on this matter have stood the test of time. The
words "harshly or oppressively" add nothing to the volume of case law, as I understand
this matter. It will make it more difficult to deal with unfair dismissal particularly for
the person who is dismissed. If it is the Government's intention to deny people who have
been dismissed unfairly the due processes for seeking compensation or for overturning
the decision, this is a particularly reasonable Way to achieve that - at least that is the
advice I have received from legal people. The previous system gave a fair go on all
occasions. The Government's proposition tilts the scales, and I am unsure whether that is
deliberate. I hope the Committee will support my amendment.

Hon N.D. GRIFFITHS: The concept of unfair dismissal has been used for some time as
Hon John Halden said. We are now having introduced into Western Australian day to
day employment law the concept of harsh or oppressive dismissal. What is the Minister
getting at by introducing these phrases? What does he think it will add to the meaning of
the clause?

Hon PETER FOSS: There is a bit of a trilogy of these words in legislation principally
dealing with unfair contractual relations. It is really to tap into that area of judicial
decision making that this has been put in. The most important thing about it is that they
are disjunctive. It is not taking anything away, it is adding harsh or oppressive. I am
surprised that, whatever the exact degree of addition is, the Opposition should in some
way be reluctant to extend the grounds upon which an employee may claim to have been
dismissed in a manner which leads to some form of recompense.
Hon JOHN HALDEN: Perhaps it would be best if I raised with the Minister a question
given to me by a solicitor. It has been put to me that the test of unfairness will become
more difficult under the proposed wording of the Bill. The test established by the
commission will not change as the clause provides. The test will be unfairness or
harshness. If this is the case why is the amendment necessary? As has been advised
generally, the situation is that this amendment does not add anything to what is in the
Bill. Although the Minister says that, I am not convinced that that is the case.
Hon Peter Foss: I think I have said all I can say on this matter.
Hon Tom Helm: I asked the Minister a question: Does the words harshly and
oppressively being tied in with unfairly mean that a person can be sacked fairly but
harshly and fairly but oppressively.
Hon PETER FOSS: I answered the question previously. Any one of those would justify
the bringing of a claim if a person bad been unfairly or harshly or oppressively dismissed
without any need for any combination of those.
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Amendment put and negatived.
Clause put and passed.
Clause 15: Commencement and duration -

Hon L.A. COWDELL: I move -

Page 11, line 21 - To delete "5" and substitute "2".
Five years is too long for the operation of such an agreement. Given the flexibility that is
envisaged in this new dual system, ther is no need for a maximum period of five years,
particularly when one considers the changing circumstances that can occur over those
five years. An employee could be dissatisfied with his terms and conditions over that
period and would not have the opportunity to improve those conditions through the life of
such an agreement over a five year maximum term. As has been said before an
agreement may be negotiated by a young person whose experience and ability may
change. That person may then want to renegotiate his wages and conditions upwards.
Hon N.D. GR~IFFITHS: The period of five years is potentially draconian. People's
circumstances change dramatically during that time. Hon John Cowdell referred to the
position of a youth. I will not repeat what he said but ask the Committee to consider the
position of people who move interstate or of members of the ethnic community who go
overseas to attend the funeral of a dead relative. This is a very nasty situation. The
problems raised by Marcelle Brown on page 188 of Western Australian Industrial
Relations Law, second edition, may well be problems for these workplace agreements
which, as the Minister has pointed out, will be, if they come to fruition, a part of a
contract of employment. I will quote from pages 188 and 189 of the document, which I
identified, as follows -

Where a contract is for a pre-detennined period, any termination of the contract
short of that period is a breach of contract giving rise to a claim for damages.

Hon Peter Foss: That does not apply to this clause.
Hon N.D. GRIFFITHS: We have just dealt with the clause in which people can agree to
anything. To continue -

There can be no implied term that the contract may be terminated by reasonable
notice. Where a breach of the contract terminates the contract, the innocent party
has a duty to mitigate his loss and if he fails to do so the damages will be reduced
accordingly. In the case of employment this means that the employee must look
for alternative employment. This simple rule is at odds with another rule of
contract: that a party in breach of the contract cannot unilaterally discard the
contract and its obligations.

It goes on to deal with a very confused area of the law which does not work with the
dealings of ordinary Australians. It is an area of the law which the communities of
Australia discarded at the beginning of the century in favour of the current industrial
system and it is an area of the law which this Government is seeking to revisit upon the
people of Western Australia. This clause has not been well thought out and if members
opposite care for the people in our community they will support the Opposition's
amendment.
Hon PETER FOSS: This has nothing to do with fixed terms of contract of employment.
People can have a fixed term contract of employment now or a week to week contract of
employment with a five year workplace agreement. It is nice to hear Hon Nick Griffiths
read to members at this hour of the morning. Some members would have found it
relaxing, but nonetheless his reading did not raise any issues pertaining to this clause.
We have a regime that lasts for five years and there is no need to have a fixed term
contract. It is something people can enter into at any time. There must be a reasonable
opportunity for a regime to be set over a period of time. I am sure both parties would
want to make sure that appropriate mechanisms were in place for changes so that they
were not locked into a system. It is appropriate to have a reasonable regime. The
Government opposes the amendment.
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Hon T.G. BUTLER: I am concerned about the Minister's comments. I understood him
to say that this is not a fixed term contract far five years, although subclause (3) states
that a workplace agreement must provide for the day on which it expires, which cannot
be more than five years after it camne into force. It can be changed if the parties agree at
the time of making the contract.
Hon Peter Foss interjected.
Hon T.G. BUTLER: What are we talking about?
Hon Peter Foss: I know what I am talking about; I do not know what Hon Tom Butler is
talking about.
IHon T.G. BUTLER: I seldom know what the Minister is talking about and that says
more about the Minister than about me.
The DEPUTY CHAIRMAN (R-on Derrick Tomilinson): Order! We are talking about the
deletion of the numeral "5".
Hon Graham Edwards: The Minister was not sure.
The DEPUTY CHAIRMAN: Order! I was under the impression that Hon Tom Busier
was not sure and felt that since he has the floor, he should be sure.
Hon T.G. BUTLER: The only thing [ am sure about is that I have the floor at this hour of
the morning.
I refer again to subclause (3). It appears to me that five years is the minimum period.
Hon Peter Foss: It is the rnaximunm.
Hon T.G. BUTLER: That is what I was about to say. Unless at the time of making the
workplace agreement the parties agree to a period of less than five years -

Hon Peter Foss: No.
Hon TOG. BUTLER: Does it mean that the parties cannot make an agreement for less
than five years?
Hon Peter Foss: It means that it cannot be in place for longer than five years.
Hon T.G. BUTLER: Therefore, if the pantics agree to the agreement being ini place for
less than five years. it can be done?
Hon Peter Foss: Yes.
Hon T.G. BUTLER: A minute ago the Minister said that was not the case.
Hon W.N. Stretch: You are confused.
Several members interjected.
Hon T.G. BUTLER: I am clear in my mind about what the Minister said. Is has become
less clear in my mind what Hon Phil Lockyer said.
Hon P.H. Lockyer: You need some sleep.
Hon T.G. BUTLER: That is right and I am not the only person to whom that applies.
If what the Minister said is true, that five years is the maximum term for a contract, it is
liely to become the norm under the terms of the agreement. I do not have a lot of faith
in the ability of the players to reach an agreement for less than five years unless it is
specified in this legislation. The purpose of the Opposition's amendment is to reduce the
period from five years to two years. Hlon John Cowdell said that a five year contract
could affect a person coming out of his infancy into adulthood. He could find himself
having to comply with the terms and conditions of the agreement which related to his age
at the time he signed the agreement. The Opposition's amendment is appropriate and
should be considered favourably by the Minister. Under the clause people will not only
go from infancy into childhood, but also they will become more skilled at their job
because of the training they receive over a two to four year period. I agree with
Hon Nick Griffiths that this is a bad clause and that it has not been thought through. It
should be referred back to the Minister in the other place for further consideration.
1367.4
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Division
Amendment put and a division called for.
Bells rung and the Committee divided.
The DEPUTY CHAIRMAN (Hon Derrick Tomlinson): Before the tellers tell, I cast my
vote with the Noes.
Division resulted as follows -

Ayes (12)
Hon T.G. Butler Hon N.D. Griffiths Hon Torn Stephens
Hon Kim Chance Hon John Haiden Hon Bob Thomas
Hon J.A. CowdeUl Hon Mark Nevill Hon Doug Wean
Hon Graham Edwards Hon Sam Piantadosi Hon Tom Helm (Teller)

Noes (1 7)
Hon George Cash Hon Barry House Hon R.G. Pike
Hon E.J. Chariton Hon P.R. Lightfoot Hon B.M. Scott
Hon MJ. Criddie Hon P1-I. Lockyer Hon W.N. Stretch
Hon B.K. Donaldson Hon Murray Montgomery Hon Denick Tomlinson
Hon Max Evans Hon N.F Moore Hon Muriel Patterson (Teller)
Hon Peter Foss Hon M.D. Nixon

Amendment thus negatived.

H-on LA. CQWDELL: I move -

Page 11, line 2610o page 12, line 4 -To delete the lines with a view to substituting
4.provisions (if any).".

Clause 18(4) would then read -

On the expiry of a workplace agreement this Act no longer applies to any contract
of employment that it governed and that contract then becomes subject to relevant
award provisions (if any).

The amendment will delete paragraphs (a) and (b) and subclause (5). This will provide
that a workplace agreement does not automatically continue after the expiry date. The
Bill seeks to remove what little bargaining power an employee might have on the expiry
of a workplace agreement.

Point of Order
Hon PETER FOSS: It appears that to some extent this amendment is inconsistent with
clause 13 which deals with the continuing effects of workplace agreements under certain
circumstances. This amendment will eliminate those alternatives which were previously
provided for.

The CHAIRMAN: The amendment moved by Hon John Cowdell is in conflict as it
stands with clause 13. Should the member want to make it consistent with clause 13 he
should add at the beginning of subelause (4) on page 11I the words "Subject to
section 13,".

Comm ittee Reswned
Hon J.A. COWIDELL: I move -

Page 11, line 23 - To insert before the word "on" the words "subject to
section 13,".

This will then have the effect of conforming with the earlier clause in regard to paragraph
(a), "another workplace agreement", but not in regard to paragraph (b), "some other
arrangement between the parties provided for in the expired workplace agreement". Is
my understanding of the meaning of that correct?

The CHAIRMAN: All I have suggested is a means of overcoming the point of order. I
cannot offer an interpretation.
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Hon J.A. COWDELL: I have moved in terms of subclause 4(a), which should meet with
the Minister's requirements, so that it is not inconsistent with the previous clause. I
move along those lines; that is, the recognition that there can be another workplace
agreement.
The CHAIRMAN: The member is now proposing that the wording in lines 23 to 26 stay
as is, and line 26 then reads "provisions (if any)", with all the following words in that
clause deleted.

Point of Order
Hon PETER FOSS: The member is seeking to take out the words "some other
arrangement between the parties provided for in the expired workplace agreement". That
is exactly what we dealt with in clause 13. The member cannot get rid of paragraph (a)
because that is necessary for the whole thing to work. I cannot see that the member will
achieve very much theoretically. The member may bring it within what can be moved,
but he will never be able to move what he wants.
The CHAIRMAN: Order! It seems to me that if the member is to make the amnendrnent
consistent with what has already been decided by the Committee, it does need the words
"Subject to clause 13" prior to the words "On the expiry of a workplace agreement".
However, if that negates what the member is trying to achieve by his amendment, then
that is a decision we will have to leave to the Committee as a whole to make.
Hon J.A. COWDELL: That does negate what I was attempting to do in regard to
improving the bargaining position of the individual employee in this clause; therefore, I
will not alter the motion to make it consistent with that earlier clause, and if you rule it
out on that basis, Mr Chairman, then so be it.
The CHAIRMAN: On that basis, I have no choice; I must rule it out of order.

Committee Resumed
Clause put and passed.
Clause 19: Requirements for writing and other formalities -

Hon JOHN HALDEN: I move -

Page 12, lines 9 and 10 - To delete paragraph (b) and substitute the following -

(b) disclose the following details of the parties between wham it is
made -
(i) full legal name of employer,
(ii) business name of employer,
(iii) address of employer for service of legal documents;
(iv) full name of each employee;
(vt) address of each employee; and
(vi) date of birth of each employee;

Hon PETER FOSS: Some of these formalities I do not have a great deal of difficulty
with, but I have problems with the drafting; for example, the full name of each employee.
We can have progressive joining of workplace agreements, so there may be a couple of
people to start off with and then somebody else joins. How can we have the full name of
each employee who is a party to it if many of those parties will prospectively join it later?
There are difficulties in the way in which the amendment has been drafted, and whatever
we may think of the thought behind it, the drafting of this amendment makes it
impossible.
Hon JOHN HALDEN: I accept the Minister's comments about drafting problems.
Considering current technology, to suggest that we could not keep an up to date list of the
full names of each party -

Hon Peter Foss: It does not say that. The agreement must contain that.
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Hon JOHN HALDEN: To have agreements containing the full names of the employees -
even taking into account prospective employees - is not a difficult concept.
Hon Peter Foss: The original agreement would need to contain the names of all panics.
Hon JOHN HALDEN: That is not the intention.
Hon Peter Foss: There are procedures for amending an agreement, as opposed to
adhering to it. The amendment is beyond all possibility.
Hon JOHN HALDEN: Our proposed new paragraph (b) does not seek to record all
changes to workplace agreements. We seek to include a list of the people currently
covered by a workplace agreement.
Hon Peter Foss: And that must be signed by each of them?
Hon JOHN HALDEN: Yes, but that is not the most difficult pan. We could have a
situation where we add the requirements to a standard agreement - if we had a standard
agreement
Hon Peter Foss: But the amendment is that it must be an agreement signed by everyone.
I presume the first document must include the words "at any later stage". That is a
physical impossibility - not because that is what the Opposition is trying to do but as a
result of the drafting of the amendment.
Hon JOHN HALDEN: I do not think that is the case, but we will not get anywhere with
that. Perhaps someone has a suggestion that may in some way allay the Minister's
concerns. I acknowledge the Minister's concerns, but I am not proposing to use the
information as a device that will in any way impinge upon a workplace agreement or on
the process of workplace agreements.
It is possible to comply with the requests that would be imposed on people as a result of
the inclusion of my amendment. The requirements are to ensure that the information is
current because at any time the information may be necessary for a court hearing, if the
information is not current, is not consistent between workplace agreements, the
amendment is important. If there is a drafting problem I am prepared to negotiate.
Hon T.G. BUTLER: I also understand the concerns of the Minister, but the problem is
not insurmountable. If new employees come on board it will be done in one of two ways;
that is, with individual workplace agreements or as parties to the existing collective
agreement. That being the case, it could be done in the same way as occurs with Federal
awards. Those awards do not interfere with termns and conditions but they rope in new
respondents and attach them as an addendum to the existing awards.
Hon Peter Foss: That is not what the amendment provides.
Hon T.G. BUTLER: It can provide that. It refers to the details of the panics between
whom an agreement is made, and it is signed by each panty. if people came on board
later - that is, prospective employees - they would be joined to the existing collective
agreement or would have an individual agreement. Individual agreements would not
raise any problem. If people are to be part of a collective agreement, and if they agree
with the terms of it, they would sign on and become a parry to that agreement. It does
not appear that the problems are insurmountable. The amendment has a great deal of
merit because it will allow the inclusion of the full legal name of the employer and the
business name of the employer. Unionists, more than most people in this place, realise
the difficulties involved in attempting to litigate, when the correct business name or the
full legal name of the employer is not provided in documents. Difficulties are faced
when these actions reach the court because documents have not been served in the correct
name or full legal name of the employer. To address that situation the amendment is
important. The provision of the full name and address and signature of the employer is
not a major problem.
Hon PETER FOSS: While I concede that the frst three subparagraphs pose considerably
fewer problems than the later ones, I am not prepared to contemplate a hypothetical way
in which the amendment could be made workable. If the Opposition wants to propose a
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practical alternative I will consider the drafting of that alternative and make up my mind
whether it is acceptable, but this drafting is not acceptable. It is not for me to draft
something that will work, because it will not work. I will not say whether I would accept
any hypothetical alternative until I have seen the drafting. This drafting is not acceptable.
Hon JOHN HALDEN: I understand that the Minister considers the amendment is
unacceptable and looks for an acceptable form of drafting. However, I cannot understand
what is unacceptable about the last three subparagraphs in the amendment. What is the
drafting difficulty?
Hon PETER FOSS: Especially when read with the remainder of the clause, the
amendment requires that there be a document with the names of all parties, signed by all
parties, and it must be in existence at the beginning when the workplace agreement was
entered into. At some stage we must have a document signed by all parties. We cannot
add bits afterwards and say it is signed by all parties.
The first people to sign the agreement will be different from the last people who sign; the
others are potential parties. 1t is logically impossible in a progressive workplace
agreement to provide a regime by which people's names are listed because those who
actually sign the document are not necessarily the same as the proposed signatories. The
amendment will be asking for a document which exists at a particular time and the
provision of names of people when those people are not yet ascertained.
Hon N.D. GRIFFITHS: The Government and the Opposition have no great difference in
principle on this point. I do not see why the matter could not be deferred so the
Opposition could redraft this amendment. No-one is in a fit state to draft the amendment
noting the time.
The CHAIRMAN: The question is that the words to be deleted be deleted. All those in
favour say aye; against, no. I believe the noes have it.
Hon John Halden: Divide.
The CHAIRMAN: We will not divide because only one voice in favour of the motion
was heard. Standing Order No 201 states that more than one voice is necessary for a
division to be called.
Almendment put and negatived.
Hon JOHN H-ALDEN: I move -

Page 12, line 11 - To delete "them." and substitute -

the parties between whom it is made; and
(d) be in clear and unambiguous language which specifies the rights

and obligations of each of the parties.
It is not unreasonable for a workplace agreement to be in clear and unambiguous
language specifying the rights and obligations of each party.
Hon PETER FOSS: Nor do [ think it is unreasonable for that to be done. However, it
happens to be the law. This amendment adds nothing to the law and, if anything, it adds
confusion. I oppose the amendment.
Hon JOHN HALDEN: I accept the Minister's point that such language happens to be
law. However, the realities are that as people enter these arrangements, they should be
clear about their rights and obligations. When drafting or reading a workplace agreement
people should know their requirements, rights and obligations. This is not an
unreasonable amendment.
Amendment put and negatived.
Hon JOHN HALDEN: I move -

Page 12, lines 12 to 14 - To delete all the wards appearing after "subsection (1)"
and substitute "made by a body corporate must be made under its seal.".

This intent is patently clear within the words of the reasonable amendment.
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Hon PETER FOSS: The amendment is unreasonable and unnecessary. To some extent
the amendment is contrary to the intent of corporation law. It is not required.
Hon T.G. BUTLER: I support the amendment because this clause as it stands will allow
workplace agreements to be signed by an officer of the body corporate on behalf of the
body corporate, but not under its seal. If a body corporate is to sign such an agreement, it
should be done by the director of the corporation to give some validity. It should not be
signed by an employee which binds the body corporate to the agreement. That is totally
unfair on not only the body corporate but also the employees and parties to the workplace
agreement.
This clause clearly shows the bias of this legislation. It will allow for a body corporate, a
collective, to be signed by an employee or officer, but will not allow the same privilege
to unions, which are a collectives. Workplace agreements will become legal
documents and will be litigated.
Hon Peter Foss: A union is a body corporate and it does not have to sign on its seal,
although it would if this change were made.
Hon T.G. BUTLER: I spent a good few years as secretary of a union and was signatory
to many documents. In all cases I had to provide the seal.
Hon Peter Foss: It will not be necessary with this legislation.
Hon T.G. BUTLER: I would not mind if the union were required to sign the document
under the seal - if the Minister moved such an amendment, I would embrace it. Unions
cannot sign the document because they are unable to be a party to them. The Minister
has drawn a red herring across the trail. If a body corporate is to sign a document, it
should be signed by the director.
Amendment put and negatived.
Clause put and passed.
Clause 20: Agreement must provide for resoiution or certain disputes -
Hon KIM CHANCE: I move -

Page 12, lines IS to 20 - To delete all the words appearing after "partes".
Clause 20(1) seeks to limit the scope of the agreements through the requirement to
specify the dispute resolution procedures; namely, it will limit the agreement by referring
to the dispute procedure regarding the meaning and effect of the agreement. The
amendment seeks the removal of that restriction by rewording the clause to read chat "a
workplace agreement must set out provisions for dealing with any question or dispute
that arises between the parties". Even though the Government has sought to give the
impression that the dispute resolution procedures contained in the Bill are competent to
deal with any form of dispute, the fact is the Government has practised sleight of hand in
this matter. The resolution process is limited to the determination of the correct
interpretation of the agreement. and no more. It cannot provide for claims for increased
wages or for improvement in the benefits which can be dealt with. The clause is
currently worded in such a way that the Bill does not have the capacity to deal with
disputes over staffing or concerning supervision. All that can be addressed are disputes
over the interpretation of the relevant agreements.
Our first amendmedt in this series addresses the deficiency by deleting limiting words
after the word "parties" and allowing that the dispute resolution process established
within the agreements will enable resolution of a wider range of possible disputes. The
Government should have no trouble in accepting this amendment. The mechanism of
dispute resolution does need to provide a means of conciliation for future disputes which
could not reasonably be anticipated at the time the agreement was reached. It is also fair
to say that most workplace agreements would just not be structured to contemplate many
of the possible sources of dispute. Frankly, it is unrealistic to expect that they should be.
Our motion seeks to release the clause from the limitation under which it places itself.
Hon PETER FOSS: The Government's intention is quite clear. It was not an accidental
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drafting matter. It is drafted as it was intended to be. It is not our intention to go beyond
the matters listed and to turn it into a mini-arbitration system, a la Industrial Relations
Commission, but to make sure that it sticks to the matters referred to. Accordingly, the
Government will be opposing the amendment.
Hon KIM CHANCE: I raise this matter not only because the Minister did not
specifically address my points, even though he has put the Government's point of view,
but also because I am interested to know why the Government holds that view,
particularly because we have a number of amendments in the area of arbitration.
Hon Peter Foss: I thought I just said that.
Hon KIM CHANCE: The Minister said that the wording expressed the Government's
view on the matter.
Hon Peter Foss: I said more than that. Hon Kim Chance must have dozed off during the
second part of my speech. There is a dead spot over there.
Hon KIM CHANCE: If I can be precise in the intention of my question, what I would
like the Minister to tell me is how the Government sees the capacity of this Bill to
provide for resolution of disputes which arise from a matter of supervision or staffing, for
example. Apart from the later reference ink clause 20(2)(c) which refers to section 62(3)
relating to the Supreme Court, does the Government have any other means for resolution
of such disputes?
Hon PETER FOSS: They are all required to contain resolution disputes procedures. We
expect the parties will resolve using the dispute resolution procedures. As I said earlier,
we do not expect to see the arbitrators set up as mini-arbitration courts.
Hon Kim Chance: What is the advice? I had trouble hearing the Minister?
Hon PETER FOSS: As I said, there is a dead spot over there.
Hon Derrick Tomlinson: It sits on the shoulders of Hon Kim Chance.
Hlon Kinm Chance: The Minister is possibly right. I take it from what the Minister has
said that the means of resolution of dispute will be either as laid down in clause 20(1) -
that is, confined to the agreement and the interpretation of it - or in the Supreme Court.
Hlon PETER FOSS: I think I have answered the question.
Hon Kim Chance: Do you agree that it shall be as defined in clause 20(l)3, by
interpretation, or that it shall be resolved in the Supreme Court?
Hon PETER FOSS: It will be resolved by the parties.
Hon Kim Chance: What else can I say?
Hon TOM HELM: As I understand it, Hon Kim Chance is suggesting that if this
Workplace Agreements Bill is about successful resolution of disputes between the parties
as a result of their signing an agreement, that seems to be a fair and reasonable way to
approach the matter. But if we have a dispute between parties about provisions implied
in the agreement by this legislation, surely there is a strong possibility that people would
get tied up in a dispute situation, even when a dispute between the parties has never been
intended. In fact, it runs contrary to what this legislation is supposed to tell us. I know
the Minister is getting fired but we would like him to listen to what we have to say. It is
probably trying to help, not hinder the Minister. He should not get short-tempered. He
should think about this.
Hon Mark Nevill: If we could get him to listen, that would help.
Hon TOM HELM: I think the Minister is listening to us as well as to his adviser. I hope
that the adviser can understand what we are trying to say. I listened to what Hon Kim
Chance has said and thought that was a perfectly reasonable proposition, that something
should be in the legislation that deals specifically with the problems that might arise in
interpretation of what has been agreed to under the legislation. We are dealing not with
the provisions that arc implied under the legislation, but with those that have been agreed
to by the parties. I cannot understand why the Minister is quiet on the matter.
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Division
Amendment put and division called for.
Bells rung and the Committee divided.
The CHAIRMAN (Hon Barry House): Before the tellers tell, I cast my vote with the
Noes.
Division resulted as follows -

Ayes (12)
Hon T.G. Butler Horn N.D. Griffiths Hon Tom Stephens
Horn Kim Chance Horn John Halden Hon Bob Thomas
Horn J.A. Cowdeti Horn Mark Nov15 Hon Doug WennHorn Graham Edwards Hon Samn Piantadosi Hon Toni H-eim (Teller)

Noes (17)
Hoc George Cash Hon Barry House Hon R.G. Pike
Hoc E.J. Charlton Hon P.R. Lightfoot Hon E.M. Scott
Hoc MJ. Criddle Hoc P.H. Lockyer Hon W.N. Stretch
Hoc BK Donaldson Hoc Murray Morugoniery Hon Derrick Tomlinson
Horn Max Evans Horn N.F. Moore Hon Muriel Patterson (Teller)
Hon Peter Foss Hon M.D. Nixon

Amendment thus negatived.
Hon KIM CHANCE: I move -

Page 12, line 27 to page 13, line 4 - To delete all the words appearing after the
word "required;".

The effect of this amendment is to remove paragraph (c) from clause 20(2). Paragraph
(c) provides that the arbitrator's decision will be final. Our amendment leaves the
possibility that the parties may well decide that the arbitrator's decision shall be final; but
in not removing the possibility we are saying that as long the parties agree, and only as
long as the parties agree, that should be the case. That can be done by simply removing
die paragraph. If die parties wish to make the arbitrator's decision final they do not have
to rely on a clause to do that.
Hon Derrick Tomlinson: What does "agree" mean in that context?
Hon Kim Chance: The same as in any other context. The Opposition argues that we
have no need to impose the provision when we are talking about essentially an agreement
between two responsible parties. Apart from minimum conditions, which is the subject
of another Bill, there is an assumption that parties can be trusted to negotiate suitable
conditions. That being the case there should be no need to impose a condition on those
negotiations which may well be unacceptable to either party. Both parties may feel that
die decision of an arbitrator to be final as provided by section 62(3) is unnecessary or
inappropriate to that particular contract. All that really matters in respect of the question
of arbitration is that resolution procedures are provided and that is adequately met by
subelause 20(3) either, as we propose in the amendment, or as is printed in the legislation
as it stands.
Hon PETER FOSS: At a later stage I will be moving an amendment which to some
extent limits the right to challenge the decision of the arbitrator on questions of appeal,
but, generally speaking, the reason for doing this is to prevent things from going to the
Supreme Court both on fact and law and to substitute instead a statutory right of appeal.
We believe that will lead to a simpler, cheaper process. I am surprised the Opposition is
keen to go to the Supreme Court on all matters.
Hon JOHN HALDEN: The Opposition is not keen for matters to go to the Supreme
Court. The Opposition has consistently disagreed with that focus of this Bill as it is
terribly detrimental to the interests of working people and people who may be involved in
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workplace agreements. One of my great concerns is the commercial arbitration system.
My experience with commercial arbitration as reflected by constituents - I have probably
four or five people come to me having been to commercial arbitration - is that at the end
of the day people am not satisfied with the process. I understand people can go to courts
and not feel satisfied with the process, but the situation here is that arbitration by people
who do not have to have particular knowledge or skill in industrial relations or in the law
or in matters even related to what we are dealing with here, is in some ways a recipe for
disaster. The Opposition accepts that arbitration option may be there, but not for it to be
final and binding for the purposes of the agreement - although it does give one out in
terms of clause 62(3). When one considers that arbitration in many cases, I cannot say
all, will be a decision about industrial matters given by people who are not qualified in
that area, one must seriously question this matter. As I recall, the arbitrator may well be
appointed by the parties and one of our great concerns is that the employer may be able
to influence, dictate or coerce a person into accepting an arbitrator who may not be
independent or impartial as perceived by anybody else. With those sorts of concerns it is
not surprising that the Opposition would want paragraph (c) removed.

Division
Amendment put and a division called for.
Bells rung and the Committee divided.
The CHAIRMAN: Before the tellers tell, I cast my vote with the Noes.
Division resulted as follows -

Ayes (12)
Hon T.G. Butler Hon N.D. Griffiths Hon Tonm Stephens
Hon Kim Chance Hon John Halden Hon Bob Thomas
Hon J.A. Cowdell Hon Mark Nevill Hon Doug Wen
Hon Graham Edwards Hon Sam Piantadosi Hon Tom Helm (Teller)

Noes (17)
Hon George Cash Hon Barry House Han R.G. Pike
Hon E.J. Chariton Hon P.R. Lightfoot Hon B.M. Scott
Hon MJ. Criddle Hon P.H. Lockyer Hon W.N. Stretch
Hon B.K. Donaldson Hon Murray Montgomery Hon Derickc Tomlinson
Hon Max Evans Hon N.E. Moore Hon Muriel Patterson (Teller)
Hon Peter Foss Hon M.D. Nixon

Amendment thus negatived.
Further consideration or the clause postponed until after consideration of proposed
new clause 20A, on motion by Hon Peter Foss (Minister for Health).

Progress
Progress reported and leave given to sit again, on motion by Hon Peter Foss (Minister for
Health).

House adjourned a: 6.35 am (Wednesday)
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QUESTIONS ON NOTICE

COMMUNITY SPORTING AND RECREATION FACILITIES FUND -
UNSPENT BUDGET $1.9m, SURPLUS REALLOCATION

750. Han BOB THOMAS to the Minister for Sport and Recreation:
The Department of Treasury has reported that the State Government
contribution to the community sporting and recreation facilities fund was
underspent by $1.9m in 1992-93.
(a) How much of that was for projects which will not be proceeding;

and
(b) will that surplus amount be offered to other already approved

projects which are over budget or to other projects which were
considered but not approved for this triennium?

Hon N.F. MOORE replied:
(a) $73 327.
(b) No decision has been made as to whether, and if so how, this money will

be reallocated.
INDUSTRIAL RELATIONS LEGISLATION - IMPACT' ON TEACHERS

844. Hon KIM CHANCE to the Minister for Education:
Will the Minister explain how the Government's proposed industrial
relations legislation will affect the teaching profession?

Hon N.E. MOORE replied:
Under the new industrial relations legislation, namely the Industrial
Relations Amendment Bill, the Minimum Conditions of Employment Bill
and the Workplace Agreements Bill, there are no special provisions for
teachers. The coalition Government's labour relations reform legislation
provides for two streams - awards and workplace agreements. It offers
choice and flexibility for both employer and employees. When the
legislation is passed by Parliament, teachers and their employer, the
Ministry of Education, will need to make the choice as to whether they
stay in the award system or whether they move to the workplace
agreements stream. This is the choice to be made by all employers and
employees in the WA public and private sectors.

AIR TRAVEL - MINISTER FOR MINES
Budget for Statutory Authorities, Departments, Agencies

868. Hon TOM STEPHENS to the Minister for Mines:
What is the Budget allocation for 1993-94 for -
(a) intrastate;
(b) interstate
air travel for all statutory authorities, departments and agencies within the
Minister's portfolio?

Hon GEORGE CASH replied:
Under the program budgeting format which allocates expenditure to
program objectives, responsibility for detailed management of resources is
devolved to chief executive officers to handle in accordance with priorities
and having regard to Government policy. However, all air travel is
subject to clear guidelines made available to each chief executive officer.
The information sought would require considerable research and I am not
prepared to allocate resources for this purpose. However, if the member
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has a specific question regarding travel he can direct it to me in writing
and I will be pleased to respond.

AIR TRAVEL - MINISTER FOR RESOURCES DEVELOPMENT
Budget/or Statutory Authorities, Departments, Agencies

874. Hon TOM STEPHENS to die Leader of the House representing the Minister for
Resources Development:

What is the Budget allocation for 1993-94 for -
(a) intrastate;
(b) interstate
air travel for all statutory authorities, deparments and agencies within the
Minister's portfolio?

Hon GEORGE CASH replied:
The Minister for Resources Development has provided the following
reply -

Under the program budgeting format which allocates expenditure to
program objectives, responsibility for detailed management of resources is
devolved to chief executive officers to handle in accordance with priorities
and having regard to Government policy. However, A air travel is
subject to clear guidelines made available to each chief executive officer.
The information sought would require considerable research and I am not
prepared to allocate resources for this purpose. However, if the member-
has a specific question regarding trvel he can direct it to me in writing
and I will be pleased to respond.

AIR TRAVEL - MINISTER FOR COMMERCE AND TRADE
Budget/or Statutory Authorities, Departments, Agencies

879. Hon TOM STEPHENS to the Minister for Education representing the Minister
for Commerce and Trade:

What is the Budget allocation for 1993-94 for -
(a) intrastate;
(b) interstate
air travel for all statutory authorities, departments and agencies within the
Minister's portfolio?

Hon N.E. MOORE replied:
The Minister for Commerce and Trade has provided the following reply -

Under the program budgeting format which allocates expenditure to
program objectives, responsibility for detailed management of resources is
devolved to chief executive officers to handle in accordance with priorities
and having regard to Government policy. However, all air travel is
subject to clear guidelines made available to each chief executive officer.
The information sought would require considerable research and I am not
prepared to allocate resources for this purpose. However, if the member
has a specific question regarding travel he can direct it to me in writing
and I will be pleased to respond.

EDUCATION POLICY AND CO-ORDINATION BUREAU - BUDGET
889. Hon TOM STEPHENS to the Minister for Education:

(1) What is the Budget allocation for the Education Policy and Co-ordination
Bureau for 1993-94?

(2) What number of FTEs have been allocated for this bureau?
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(3) What are die FTE levels that have been allocated for this bureau?
Hon NY. MOORE replied:
(1) The budget allocation for the Education Policy and Co-ordination Bureau

for 1993-94 will be provided from the funds set aside for the operation of
the Western Australian Office of Higher Education and the Office of
Education and Training.

(2) At this stage the number of FrEa has not been allocated.
(3) Not applicable.

AIR TRAVEL - MINISTER FOR MINES
Expenditure for Statutory Authorities, Departments. Agencies

891. Hon TOM STEPHENS to the Minister for Mines:
What has been the total expenditure on air travel
(a) interstate;
(b) intrastate
for all statutory authorities, departments and agencies within the Minister's
portfolio between I July 1993 and 30 September 1993?

Hon GEORGE CASH replied:
(a) Details will be contained in the September quarter report on travel to be

tabled in Parliament.
(b) The information sought would require considerable research and I am not

prepared to allocate resources for this purpose. However, if the member
has a specific question regarding travel he can direct it to me in writing
and I will be pleased to respond.

AIR TRAVEL - MINISTER FOR RESOURCES DEVELOPMENT
Expenditure for Statutory Authorities, Departments, Agencies

897. Hon TOM STEPHENS to the Leader of the House representing the Minister for
Resources Development:

What has been the total expenditure on air travel
(a) interstate;
(b) intrastate
for all statutory authorities, departments and agencies within the Minister's
portfolio between 1 July 1993 and 30 September 1993?

Hon GEORGE CASH replied:
The Minister for Resources Development has provided the following
reply -

(a) Details will be contained in the September quarter report on nravel
to be tabled in Parliament.

(b) The information sought would require considerable research and I
am not prepared to allocate resources for this purpose. However, if
the member has a specific question regarding travel he can direct it
to me in writing and I will be pleased to respond.

AIR TRAVEL - MINISTER FOR COMMUNITY DEVELOPMENT; THE
FAMILY; SENIORS

Expenditure for Statutory Authorities, Departments, Agencies
901. Hon TOM STEPHENS to the Minister for Transport representing the Minister

for Community Development; the Family; Seniors:
What has been the total expenditure on air travel
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(a) interstate;
(b) intrastate
for all statutory authorities, departments and agencies within the Minister's
portfolio between 1 July 1993 and 30 September 1993?

Hon E.J. CHARLTON replied:,
The inister for Community Development: the Family; Seniors has
provided the following reply -

(a) Details will be contained in the September quarter report on nravel
to be tabled in Parliament.

(b) The information sought would require considerable research and I
am not prepared to allocate resources for this purpose. However, if
the member has a specific question regarding travel he can direct it
to me in writing and I will be pleased to respond.

AIR TRAVEL - MINISTER FOR COMMERCE AND TRADE
Erpendirure for Statutory Awthorities, Departments, Agencies

902. Hon TOM STEPHENS to the Minister for Education representing the Minister
for Commerce and Trade:

What has been the total expenditure on air travel
(a) interstate;
(b) intrastate
for all statutory authorities, departments and agencies within the Minister's
portfolio between 1 July 1993 and 30 September 1993?

Hon N.F. MOORE replied:
The Minister for Commerce and Trade has provided the following reply -

(a) Details will be contained in the September quarter report on travel
to be tabled in Parliament.

(b) .The information sought would require considerable research and I
am not prepared to allocate resources for this purpose. However, if
the member has a specific question regarding travel he can direct it
to me in writing and I will be pleased to respond.

MINISTERIAL OFFICES - MINISTER FOR MINES
Staff Names, Government Motor Vehicles

928. Hon TOM STEPHENS to the Minister for Mines:
(1) What are the names of each staff person working in his ministerial office

as at 20 October 1993?
(2) How many and which of these have a Government motor vehicle allocated

for their use?
Hon GEORGE CASH replied:
(1) Mr P. Rowe, Mr R. Stevens, Mr T. Raznsden, Mrs K. Newman, Mrs M.

Gobos, Ms G. Woods, Mr V. Grainger, Mrs T. Tilley.
(2) Mr R. Rowe, Mrs K. Newman, Mr R. Stevens.

MINISTERIAL OFFICES - MINISTER FOR MINES
Budget Allocation for Office Operations

948. Hon TOM STEPHENS to the Minister for Mines:
(1) What is the Budget allocation for the operation of the Minister's office .s,

1993-94?
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(2) Could the Minister provide a break dawn of this Budget?
(3) What has been the actual expenditure up to 30 September 1993 in the -

(a) relocated area; and
(b) ministerial office area?

Hon GEORGE CASH replied:
(1) Contingency funds of $336 400 are available for the operation of the

Minister's office for 1993-94.
(2) Other staffing costs $65 000

Communications $47 000
Services and contracts $172 400
Consumable supplies $40 000
Maintenance $2 000
Purchase of plant and equipment S00

(3) The member's question is unclear. If the member could be more specific I
will provide him with a response.

PAYROLL TAX - GOVERNMENT DEPARTMENTS OR AGENCIES
980. Hon TOM STEPHENS to the Minister for Mines:

Which departments or agencies within his portfolio pay payroll tax and
which are exempt?

Hon GEORGE CASH replied:
The Department of Minerals and Energy, the Department of Land
Administration and the Western Australian Land Authority are exempt
from payroll tax.

PERTH CITY COUNCIL - REPRESENTATIVES ON BOARDS OF STATUTORY
AUTHORITIES OR GOVERNMENT AGENCIES

996. Hon TOM STEPHENS to the Minister for Mines:
(1) Which statutory authority or agencies within his portfolio have on their

boards representatives of the Perth City Council?
(2) What number of representatives on these boards are from the PCC in each

case?
(3) Which of these representatives are there by virtue of statutory

requirements?
(4) What is the basis upon which the other representatives of the PCC are on

these boards; that is, Cabinet decision, Government agreement or same
other basis?

Hon GEORGE CASH replied:
Department of Minerals and Energy -

(1) Nil.
(2)-(4) Not applicable.
Department of Land Administration -

(1) Nil.
(2)-(4) Not applicable.
Western Australian Land Authority -

(1) Nil.
(2)-(4) Not applicable.
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QUESTIONS WITHOUT NOTICE

MABO - SUNDAY CRISIS MEETING

530. Hon GRAHAM EDWARDS to the Leader of the House:
(1) Did the Leader of the House attend the crisis meeting on Sunday which

was attended by the Premier, Senator Crichton-Browne and the President
of the Liberal Party, Bill Hassell?

(2) If yes, can he advise what was the purpose of that meeting?
Hon GEORGE CASH replied:

1 am not sure whether the Leader of the Opposition is asking me a
question which is relevant to any of my portfolios. However, I attended a
number of meetings on Sunday.

Hon Mark Nevill: And church?
Hon GEORGE CASH: No, I did not get to church on Sunday. I also opened a

new building at Joondalup and I regret that the Leader of the Opposition
was not there.

Hon Graham Edwards: I was not invited.
Hon GEORGE CASH: Is that so? That is a matter he should take up with the

owners. I would hardly divulge information about any of the meetings I
attend on any day of the week to the Leader of the Opposition because I
could not trust him with anything I said.

MABO - SUNDAY CRISIS MEETING
531. Hon GRAHAM EDWARDS to the Leader of the House:

Again I refer to the Sunday crisis meeting. If, as the Premier indicated,
the meeting was called to discuss Mabo, why was the Leader of the House
excluded from it, given that the people I mentioned were invited and that
he is the Minister for Lands and the Minister for Mines?

Hon GEORGE CASH replied:
I do not believe I said I was excluded from any meeting about Mabo.

Hon Graham Edwards: You did not admit to being there. What are you covering
up?

WESTRAIL - TURNOUTS
532. Hon JOHN HALDEN to the Minister for Transport:

Can the Minister describe what is known in Westrail parlance as a
"turnout"?.

Hon E.i. CHARLTON replied:
I do not know. Perhaps the member could refer to a couple of meetings
that took place last year at which there was a fair turnout.

WESTRAIL - TURNOUTS
Vos Alpine, Queensland, Defective

533. Hon JOHN HALDEN to the Minister for Transport:
(1) Can the Minister confirm that turnouts supplied recently by Vos Alpine in

Queensland were defective?
(2) How many were defective and in what way were they defective?
(3) Who is completing the repairs to those defective turnouts?
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Hon E.J. CHARLTON replied:
I ask the member to put the question on notice so that I can provide a full
response.

WESTRAIL - HEEL BLOCKS AND BLADES MANUFACTURE CONTRACT
534. Hon JOHN HALDEN to the Minister for Transport:

(1) Is it correct that a Western Australian frn was recently given a contract to
manufacture heel blocks and blades? I can advise the Minister what they
are, if he wishes.

(2) When delivered did those items conform to the specifications?
(3) If not, given the closure of the facilities at the Midland Railway

Workshops, who will correct the mistakes made to the heel blocks and
blades?

Hon E.J. CHARLTON replied:
I suggest to the member that he also put that question on notice for the
same reason I gave in my answer to the previous question.

WESTRAIL - BRIDGE SPANS MANUFACTURE CONTRACT
535. Hon JOHN HALDEN to the Minister for Transport:

(1) Is it correct that a Western Australian company manufactured bridge spans
for Wesirail?

(2) Is it also correct that of those delivered more than half were defective?
(3) What is the cast per unit of rectifying those defects?
Hon E.J. CHARLTON replied:

I ask the member to put that question on notice.
WESTRAIL - CONTRACT WORK, SAFETY STANDARDS COMPLIANCE

536. Hon JOHN HALDEN to the Minister for Transport:
(1) What guarantees for the safety of Westrail's plant and equipment can the

Minister give? I can assure him that the defects I have referred to in my
questions today have placed the lives of Westrail workers and the general
public at risk.

(2) It is obvious from the work standards that have resulted from the work that
has been contracted out - work that was originally done at the Midland
Railway Workshops before its dismemberment - that these items do not
meet safety standards. When will the Minister guarantee that work
contracted out will conform to safety standards?

Hon E.J. CHARLTQN replied:
(1)-(2)

It is very serious for a member to make an assessment that the lives of
Westrail workers and the public are at risk and that Westrail is having
work done that is not up to standard.

Hon John Halden: It has happened and I have been told that by your quality
assurance people.

Hon E.J. CHARLTON: Quality assurance is obviously not established by
Westrail. It is established by other authorities. I will provide a full
response to that question and to the other questions the member asked
today, if they are put on notice. It is crucially important that the rolling
stock which Wesnril has on its various lines and which has been imported
from other parts of Australia -

Hon John Halden: These items were previously made at Midland.
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Hon E.i. CHARLTON: The willing stock has been built in Queensland and I
think the member is referring to parts of chat. It is a requirement that somec
parts of the rolling stock be procured from the State in which the
machinery is built. Again I suggest to the member that he put this
question on notice and I will provide him with an answer.

HOMES WEST - LAND SALES TO PRIVATE DEVELOPERS BELOW
MARKET PRICE

537. Hon T.G. BUTLER to die Minister for Finance representing the Minister for
Housing:

(1) In view of the recommendations of the McCarrey report, is the
Government planning to sell Homeswesc-owned land to private developers
for below market price?

(2) If yes, will the Government compensate Homeswesc for losses so that it
can continue to provide housing for low income families?

Hon MAX EVANS replied:
The Minister for Housing has indicated that he will reply to the member's
question in writing.

DISABILITY SERVICES LEGISLATION - PEOPLE WITH DISABILITIES
[NC, MEETING

538. Hon CHERYL DAVENPORT to the Minister for Health representing the
Minister for Disability Services:

(1) Is die Minister awart that representatives from the group People with
Disabilities Inc have been seeking a meeting with him to discuss aspects
of the disability services legislation following its passage through the
Legislative Assembly?

(2) Could the Minister ensure that an appointment is made prior to the
commencement of the second reading debate on this Bill in the Legislative
Council?

Hon PETER FOSS replied:
The Minister for Disability Services has provided the following reply -
(1) In the past I have met with representatives of People with

Disabilities Inc. I have recently become aware that they are
seeking a meeting with me to discuss these matters.

(2) My staff have been in contact with the group to see whether a
suitable appointment can be made.

HOMESWEST - LAND SALES TO PRIVATE DEVELOPERS AT OR BELOW
MARKET PRICE

539. Hon T.G. BUTLER to the Minister for Finance representing the Minister for
Housing:

How much Homeswest land has been sold to private developers in the
three months to September 1993; and were the lots sold at market price or
below?

Hon MAX EVANS replied:
The Minister for Housing has provided the following reply -

This information is not immediately to hand. I will provide the member
with a reply in writing when this information has been investigated.
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DISABILITY SERVICES COMMISSION - SELECTION PANEL, MEMBERS
540. Hon CHERYL DAVENPORT to the Minister for Health representing the

Minister for Disability Services:
Can the Minister advise the composition of the selection panel which will
shortly interview for the position of Chief Executive Officer of the
Disability Services Commission?

Hon PETER FOSS replied:
The Minister for Disability Services has provided the following reply -
I was consulted about the composition of the selection panel, as I
understand is the usual Public Service Commission practice. I understand
that the panel appointed by the Public Service Commissioner is as
follows: Dr Wally Cox, Executive Director, Western Australia Water
Authority; Mr Ron Joachim, Executive Director, Activ Foundation; Ms
Ruth Shean, Executive Director, Cerebral Palsy Association, and Hon Ray
Young, Chairman, Authority for Intellectually Handicapped Persons.

FUN CITY FESTIVAL INC - SECOND RAFFLE
541. Hon REG DAVIES to the Minister for Racing and Gaming:

I refer to the Fun City Festival Inc second lottery, in which Mrs Phillips, a
constituent of mine, won a house, and ask -

(1) What checks were made on the organisers of the raffle?
(2) How many tickets were sold in the $l1m lottery?
(3) Were any losses involved in that lottery?

Hon MAX EVANS replied:
(1)-(3) On 10 December 1990, Fun City Festival Inc lodged an application for a

raffle permit. Ms Jenny Michalczyk was the permit holder. One million
tickets were to be issued at $1 per ticket. Fifteen prizes were offered, the
first prize to be a two storey town house with ocean views, valued at
$175 000. Mr David Casella, a member of the Executive Committee of
Fun City Festival Inc and also a director of D. & D. Enterprises Pty Ltd,
arranged to purchase the property on behalf of the builder, D. & D.
Enterprises Pty Ltd. Three town houses were to be built, on the basis that
the property owner would receive one town house, the second town house
would be offered for the raffle prize, and the other town house would be
sold to cover building costs.
A signed guarantee dated 14 January 1991 was provided by Mr Casella
and witnessed by the President of Fun City Festival Inc, Mr Chas Maizey.
The town houses were to be strata titled, and as such it was not possible
for the permit holder to provide a certificate of tidle; that is, as an
assurance for the main raffle prize. On the basis of the signed guarantee
and subsequent checks of the bona fides of Fun City Festival Inc, a raffle
permit was issued on 25 February 1991. It should be noted that a previous
raffle held by Fun City Festival Inc showed a $7 000 profit.
The duration of the raffle was from 2 March 1991 to 31 August 1991. It
was later extended to 5 October 199 1. The raffle was drawn on 5 October
1991 and supervised by investigators S. Mannino and P. Davey. The
raffle results were published in The West Australian and possession of
prizes occurred.
On 6 April 1992. the Office of Racing and Gaming submitted a report to
the then Minister for Racing and Gaming, Hon Pam Beggs, which
reviewed the Gaming Commission Act 1987 and recommended the
drafting of an amendment Bill. In particular, sections 104(3)(k) and 35 of
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the Act were to be amended to provide new offences against organisations
conducting raffles when they are not capable of selling enough tickets to
covet costs.
In accordance with section 104(3)(c) of the Gaming Commission Act, an
audit of the financial statements indicated total receipts from the conduct
of the raffle was $163 763. Expenses associated with the conduct of the
raffle were $97 430.38, resulting in a surplus, before payment of the house
prize, of $65 290.50. Fun City Festival Inc distributed the surplus as
follows: Clubs and beneficiaries, $5 994.70, Bird Man Rally expenses,
$57 996.39, and cash at bank, $1 349.50, resulting in a total profit of
$65 340.59. The $57 996.39 expenses for the Bird Man Rally were not
",proper expenses" for the conduct of the raffle as these were incurred
without Gaming Commission approval.
At the time of receiving the statement, there were outstanding debts of
$25 802 in regard to the conduct of the raffle, and a further $175 000.
being the debt to D. & D. Enterprises Pty Ltd for the home, resulting in a
total liability of approximately $200 000. This, plus the declared expenses
of $97 430.38, meant the proper expenses of the raffle were approximately
$298 232; hence the raffle incurred a loss of $135 500. Based on the
above information, the commission decided to refuse the third application
for a raffle, lodged February 1992, until the above debts had been cleared.

FUN CITY FESTIVAL INC - BOARD MEMBERS
542. Hon REG DAVIES to the Minister for Racing and Gaming:

I gave notice of this question some 30 hours ago. Will the Minister
provide me with a list of board members, both current and former, of the
Fun City Festival Inc charitable organisation?

Hon MAX EVANS replied:
As at the time that I came to the Parliament, I have not been able to obtain
the names of those board members, and I will provide those on notice.

MINISTERIAL TRAVEL - MINISTER FOR THE ARTS
Country Regions, Arrangements Responsibility

543. Hon KIM CH4ANCE to the Minister for the Arts:
Can the Minister inform. the House whether on his various trips to country
areas of Western Australia -

(a) travel arrangements and itineraries are arranged by the department
or his ministerial officers; and

(b) media opportunities are identified and arranged by the department
or his media secretary?

Hon PETER FOSS replied:
The answer is that a mix of all people are involved. The department
obviously identifies people who it thinks should be visited. I write to each
of the members, including all of the local members, for them to identify to
whom I should speak. flat is collared by my office and then recirculated.
It is really a process of dealing with all of the people who have an interest
in the matter to work out what my itinerary will be, and no single person
has responsibility.

MINISTERIAL TRAVEL - MINISTER FOR THE ARTS
Country Regions, Areas

544. Hon KIM CHANCE to the Minister for the Arts:
I refer to page 7 of the annual report of the Department for the Arts, which
discusses the Minister's monthly field trips to country regions -
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(1) Do these rips still occur monthly?
(2) To what country areas has the Minister ravelled during this year?

Hon PETER FOSS replied:
(1)-(2)

I try to have those trips monthly; of counte the parliamentary program has
not allowed diat recently. I have been to the goldfields region, the south
west twice, and the Kimberley twice.

Hon Max Evans: Great southern.
Hon PETER FOSS: No. I had a visit planned for that area but it was cancelled

owing to Parliament proceedings. I have also been to the wheatbele.
MINISTERIAL TRAVEL - MINISTER FOR THE ARTS

Northampuon, Failure to Visit
545. Hon KIM CHANCE to die NMinister for the Arts:

I refer to page 7 of the annual report of the Department for the Arts which
discusses the Minister's monthly field trips to country regions and says,
"Indeed some useful synergies between the Health and Arts portfolios are
emerging through these visits." I ask: Is the Mfinister's failure to visit
people of Northampton due to a lack of synergy or does the Minister just
not care about dieir health?

Hon PETER FOSS replied:
This is a mischievous suggestion by the member. I am very happy to go
to Northampton and I have indicated that that is so. I have been asked
specifically - and the member knows this well - by die board, the council
and die consultative committee to dine that until after they have done their
research into the local needs. I believe that has now been done and a date
is being arranged for me to go there. It is at their suggestion that I have
not gone. I have been very keen to go but the people who have been
involved locally on the pround have said that they should be allowed to
complete their work before I turn up and deal with the matter. They think
that is the best way for the matter to proceed. I am guided by the local
council, the local hospital board and the local consultative committee.

HOSPITALS - BUNBURY, COLLOCATION DECISION
546. Hon KIM CH4ANCE to the Minister for Health:

Will the Minister informn the House when the member for Bunbury was
informed, either officially or unofficially, that the Government would not
be proceeding with the planned collocation of hospitals in Bunbury?

Hon PETER FOSS replied:
The decision for the Government not to proceed was made at the Cabinet
meeting on Monday, 11I October in Bunbury. The member for Bunbury
would have been informed of that decision shortly thereafter.

HOSPITALS - BUNBURY, COLLOCATION DECISION
54?. Hon KIM CHANCE to the Minister for Health:

Can the Minister confirm that the member for Bunbury was not informed
of die Government's backdown on the collocation of hospitals in Bunbury
prior to the Minister's announcement of the backdown?

H-on PETER FOSS replied:
I did not announce it. It was announced by the Premier.
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Hon Graham Edwards: Passing the buck.
Hon PETER FOSS: It was announced immediately alter the Cabinet meeting. I

cannot remember whether he was told prior to the Premier announcing it
or immediately after.

Hon Barry House: It would have been after the Cabinet meeting.
Hon PETER FOSS: Yes; it certainly would have been. There was not that much

opportunity. We came almost straight out of the Cabinet meeting to a
press conference. It would have been five or even fewer minutes between
the decision being made and it being publicly announced.

ROCK LOBSTER FISHERIES - PLJERULUS SETITLEMENT INDEX
Jurien, Seven Mile Beach, Dongara, Abroihos, A1kinos

548. Hon GRAHAM EDWARDS to the Minister for Transport representing the
Minister for Fisheries:

What is the latest puerulus settlement index available to the Fisheries
Department and how does this compare with individual counts over the
past 10 years and t long term avenage for each of the following -

(a) Jurien;
(b) Seven Mile Beach;
(c) Dongara;
(d) Abroihos; and
(e) Alkimos?

Hon E.J. CHARLTON replied:
The Minister for Fisheries has provided the following reply -

The latest full year settlement index data available to the Fisheries
Department is for the 1992-93 year, and has been published together with
the historical time series in Fisheries Management Paper No 54, which has
been previously provided to the member. The 1992-93 index for the long
run stations at lurien Bay and Seven Mile Beach was approximately
40 per cent below the long term average.
The main settlement period is from May to April. with a peak in spring.
Consequently, the full index is not available for 1993-94. However,
preliminary settlement - that is, to the end of September 1993 - for the
sites mentioned is Jurien - 69 per cent down; Seven Mile. the Dongara
site - 41 per cent down; Abrolhos - 79 per cent down; and Alkimos - 59
per cent down, on average for each site over the past eight years. A
standard eight year average has been used as not all sites have been in
operation for the same number of years.

COLLEGES - COUNCILS OF INDEPENDENT COLLEGES; AUTONOMY
549. Hon TOM HELM to the Minister for Education:

I refer to the Minister's last statement in September.
(1) Is it true that the councils of independent colleges will become

advisory rather than autonomous?
(2) To whom will the chairmen of the councils be responsible?
(3) To whom will the directors report?
(4) How will the aspirations of the communities served by the councils

be met?
(5) Will the colleges be controlled by the new Department of Training

in Perth?
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Hon N.F. MOORE replied:

As members will be aware, the Review of Education and Training, the
Vickery report, recommended the establishment of autonomous technical
and further education colleges in Western Australia. Members will also
be aware that independent colleges are set up under the Colleges Act;
regional colleges are partly autonomous; and metropolitan technical and
further education colleges have very little autonomy at all.
During the next few months, in consultation with a whole range of people.
I will be having legislation written about the way in which colleges will be
set up in the future. Quite clearly, it is my intention, and it is the intention
in Dr Vickery's report, that the college structure be such that the colleges
have maximum autonomy, bearing in mind however the need for the
Minister to maintain the proper accountability functions for the use of
taxpayers' money. We are seeking to achieve a balance between the
autonomous needs of colleges ink Western Australia, their ability to
respond to local requirements and the need for the Minister to be
accountable to the Parliament for the expenditure of taxpayers' money.
The member and others interested will have an opportunity to judge
whether that correct balance has been reached when legislation is brought
forward.

SrrILNGS OF THE HOUSE - TWO WEEK BREAK
550. Hon GRAHAM EDWARDS to the Leader of the House:

(1) Will he confirm the statement reported in The West Australian on Friday
or Saturday, I understand by Hon Colin Barnett, that the Assembly and the
Legislative Council will be sitting over the proposed two week break?

(2) Does he have any other variation to the proposed sitting itinerary?
Hon GEORGE CASHI replied:

If the Leader of the Opposition gives me a copy of the article to which he
refers, I will be happy to respond.
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